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Conservation Reserve Program: What
Happens to the Land After the Contracts
End?

RAYMOND J. WATSON, JR.*

I. INTRODUCTION

The Conservation Reserve Program (CRP) was authorized in the Food
Security Act of 1985.' Pursuant to the CRP, approximately 36.4 million
acres 2 of highly erodible land and other eligible land have been removed
from agricultural production. These acres are now subject to conservation
plans by voluntary contract between farmers and the United States
Department of Agriculture (USDA). These contracts expire ten years from
the date of making under normal circumstances, sooner under certain
extraordinary circumstances, such as voluntary agreement between the
USDA and the farmer or involuntary termination by the Agricultural
Stabilization and Conservation Service (ASCS) for violations of the contract.
The first contracts begin expiring in 1996. The central question addressed
in this study is whether land coming out of CRP can, without adverse legal
or financial consequences to the owner or operator, be put into full-scale
agricultural production? If there are regulatory restraints, what are they, and
do they reflect sound policy?
Responding to the increasing concerns of environmentalists about soil
* B.B.A., 1979, University of Notre Dame; J.D., 1982, Catholic University; LL.M.

(Agricultural Law), 1994, University of Arkansas. The author prepared this article in partial
satisfaction of the requirements of the LL.M. Program in Agricultural Law at the University
of Arkansas. The author extends his appreciation to all who assisted by providing critical
analysis including professor Donald Pederson, Professor John Copeland, Christopher Kelley,
John Harbison and other classmates in the LL.M. program. The author is currently in private
practice in Springfield, IL representing farmers and grain elevators.
1. Food Security Act of 1985, Pub. L. 99-198, 99 Stat. 1354 (codified at 16 U.S.C.A.
§§ 3801-3845 (West Supp. 1990)).
2. USDA News Release No. 0835.93, Sept. 27, 1993 - October 1, 1993 (33 million
acres had been enrolled). Source: Economic Research Service of USDA, chart supplied by
Tim Osborn, "Conservation Reserve Program (CRP), Signup Periods 1-9: March 1986August 1989, Table l--Number of Contracts, Acres Enrolled, Acres with Tree Plantings,
Farm Size, Rental Rate and Soil Savings by Signup Period, Fiscal Year, Region and State."
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and water management by agricultural operators, Congress added CRP in the
3
1985 farm bill, in part, to curb farming of highly erodible land. The
USDA was authorized to enter into contracts with farmers who would agree
not to farm their highly erodible land, but instead put it into less intensive
uses for ten years, in return for annual rental payments from the government.
Congress also included in the Food Security Act of 1985 measures
5
4
known respectively as the sodbuster and swampbuster provisions, which
were designed to discourage the cultivation of highly erodible land and
wetlands. Farmers who conduct agricultural operations in violation of
sodbuster or swampbuster may be disqualified from participation in various
farm programs. 6
This paper examines the pertinent statutes, regulations, ASCS
handbooks, ASCS form contracts, and any reported cases for guidance as to
how cropland currently enrolled in CRP will be treated upon normal
expiration or early termination of the ten-year CRP contract. Particular
attention is given to interplay with the restrictions of the swampbuster and
sodbuster provisions.
More specifically, Section II of this paper provides a brief overview of
CRP, with a focus on the statutory and regulatory provisions that will
become critical in subsequent analysis of the fundamental questions raised
by this study.
Section III lays a foundation for subsequent analysis by examining the
7
sodbuster, conservation compliance , and swampbuster provisions of the
Food Security Act and attendant regulations.
Section IV discusses the potential application of swampbuster and
sodbuster restrictions to operations on land that has come out of CRP status
following normal expiration of the ten-year contract. Section V examines
whether the same or similar restrictions will apply to land that has come out
of CRP status prior to the end of the ten-year term because of early contract
3. The Conservation Reserve Program, 7 C.F.R. § 704.1 (1990) lists seven objectives
for the CRP which will be discussed in Section 11 of this article.
4. Food Security Act of 1985, Pub. L. 99-198, § 1211, 99 Stat. 1354 (codified at 16
U.S.C.A. § 3811 (West Supp. 1990)).
5. Id.
6. The list of programs from which a farmer may be disqualified may be found at
infra note 48 for those programs included in the 1985 Food Security Act and at infra note
130 for those programs added by the Food, Agriculture, Conservation and Trade Act of 1990.
7. "Conservation compliance" is a term used to describe the retluirements for highly
erodible cropland exempt from sodbuster because it was in production prior to December 23,
1985. There are differences in the conservation plan requirements for such land and for land
subject to sodbuster which will be discussed in Part III of the article.
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termination. Section VI discusses the changes made by the Food,
Agriculture, Conservation and Trade Act of 1990 which may affect the
conclusions reached in sections IV and V.
The final section discusses the future of the land enrolled in the CRP
and offers suggestions to improve the efficiencyof the program while
keeping farmers fully informed of the ramifications of participating in the
CRP.
As a caveat, this paper is not meant to criticize the purposes of the
CRP, or to question the need to conserve natural resources. Rather, this
study is intended to help farmers and their lawyers to be better informed as
to potential restrictions on the use of their land when deciding whether to
participate in the CRP and to better plan for the future use of land already
enrolled in the CRP. It also offers legislative solutions to encourage greater
participation by farmers who may be reluctant to enter the program because
of perceived uncertainty as to potential restrictions on the post-CRP contract
use of their land.
II.

WHAT IS THE

CRP?

The 1985 CRP and the other provisions of the Conservation Title of the
Food Security Act of 1985 were the end results of lobbying efforts by
environmentalists which began in earnest during the discussions leading to
the 1981 Farm Bill.8 Many people had become concerned that the farm
programs of the past encouraged farmers to cultivate fragile land with
resulting increases in soil erosion and deterioration in water quality.9
By 1985, Congress recognized that farm programs should not only
protect farmers' incomes, but should encourage conservation of soil and
water resources. Federal conservation programs of the past were limited to
providing technical assistance and cost sharing for conservation measures,
but did not impose mandatory controls.' 0 While preserving the theme of
voluntary compliance, the Conservation Title of the Food Security Act of
1985 was much stronger than past programs, and has been referred to as "a

8. See H.R. Rep. No. 271, 99th Cong., 1st Sess., pt. 1,at 78 (1985), reprinted in 1985
U.S.C.A.N.N. 1103, 1182 for a brief discussion by the House Agriculture Committee on
attempts to implement "major soil conservation measures" in the 1981 Farm Bill.
9. Id. at 86.
10. Linda A. Malone, A Historical Essay on the Conse-vation Provisions of the 1985
Farm Bill: Sodbusting, Sivampbusting, and the Conseri-ation Reserve, 34 KAN. L. REV. 577,

579 (1986). This article provides an excellent analysis of the history of conservation as a
component of farm programs and the legislation leading to the Conservation Title of the 1985
Food Security Act.
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landmark in the conservation of farmland."' "l
The sodbuster and swampbuster provisions of the Act provide for the
protection of highly erodible land and wetlands by denying farmers
eligibility for certain federal benefits, such as farm program payments and
loans, if they cultivate such lands. The threat to remove price and income
supports as well as other farm programs is a powerful incentive for farmers
in major sectors of American agriculture to refrain from certain activities on
their land.
The Conservation Reserve Program' 2 (CRP), rather than threatening
loss of program eligibility, encourages desirable conservation practices by
offering payments to farmers who will contract to protect certain fragile
lands.
The goal of Congress for the CRP was to take between forty and fortyfive million acres of highly erodible cropland out of production by 1990.,3
However, this goal appears to have been a bit too ambitious. By the twelfth
sign-up in June of 1992, only 36.4 million acres were enrolled.' 4 Although
sign-up period announcements after August of 1989 were postponed until
after enactment of the 1990 Farm Bill,'5 there have been three sign-ups

11. Id. at 581.
12. 16 U.S.C. § 3831 (1990). Section 3831(a) provides: "During the 1986 through
1990 crop years, the Secretary shall formulate and carry out a conservation reserve program,
in accordance with this subtitle, through contracts to assist owners and operators of highly
erodible cropland in conserving and improving the soil and water resources of their farms or
ranches." Id.
13. Id. § 3831(b)(5).
14. USDA News Release No. 0835.93, Sept. 30, 1993, through October 1, 1993 (33.9
million acres had been enrolled). Source: Economic Research Service of USDA, Chart
supplied by Tim Osborn, "Conservation Reserve Program (CRP), Signup Periods 1-9: March
1986-August 1989, Table 1.--Number of Contracts, Acres Enrolled, Acres with Tree
Plantings, Farm Size, Rental Rate and Soil Savings by Signup Period, Fiscal Year, Region
and State."
15. The reasons for USDA's failure to meet this goal are discussed by some authors
and will not be addressed in this article. See Steven J. Taff & C. Ford Runge, Wanted: A
Leaner and Meaner CRP, CHOICES, First Quarter 1988, at 16. The authors suggest removing
the "base bite" which requires reduction of a farmer's base for farm program purposes during
the CRP Contract and serves as a disincentive to participation. C. YOUNG & C. OSBORN,
THE CONSERVATION RESERVE PROGRAM, AN ECONOMIC ASSESSMENT (Economic Research
Service, United States Department of Agriculture, Agricultural Economic Report Number
626, February 1990). The ERS stated that in order to meet the goal of 40 to 45 million
acres, that enrollment patterns would have to change, with increased enrollment in regions
such as the Corn Belt. But see U.S. GEN. ACCOUNTING OFFICE, REPORT TO THE CHAIRMAN,
COMMITTEE ON AGRICULTURE, NUTRITION, AND FORESTRY, U.S. SENATE, CONSERVATION
RESERVE PROGRAM COULD BE LESS COSTLY AND MORE EFFECTIVE, (1989). The GAO was

critical that USDA placed too much emphasis on meeting the enrollment target of 40-45
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since its passage.
When enacting regulations for the CRP, the USDA stated that "[t]he
primary purpose of the CRP is reducing the amount of erosion occurring on
our Nation's cropland."' 6 The USDA listed seven objectives in the
regulations for the CRP:
(1)
(2)
(3)
(4)
(5)
food
(6)
(7)

Reduce water and wind erosion;
Protect our long-term capability to produce food and fiber;
Reduce sedimentation;
Improve water quality;
Create better habitat for fish and wildlife through improved
and cover;
Curb production of surplus commodities, and;
Provide needed income support for farmers.' 7

Congress authorized the USDA Secretary to enroll in the CRP lands that
are highly erodible,' 8 that "pose an off-farm environmental threat or, if
permitted to remain in production, [lands that] pose a threat of continued
degradation of productivity due to soil salinity.' 1 9 In publishing regulations for the CRP, however, the Secretary initially included only land which
is highly erodible.2 ' The regulations were later amended to include filter
strips, 2' wetlands,22 and land subject to scour erosion. -3

million acres at the expense of the other objectives of the program such as improved water

quality. The GAO concluded that the USDA emphasized enrolling acres to meet its goal by
lowering standards for tree acres, and failing to target highly erodible land, thereby
decreasing the effectiveness of the program with regard to water quality and other objectives.
In addition, the GAO criticized the USDA for paying rents in excess of the prevailing local
cash rental rates in many parts of the country.
16. Conservation Reserve Program, 52 Fed. Reg. 4265 (1987) (discussion of comments
made in response to proposed regulation at 7 C.F.R. § 704.1). The USDA listed seven
objectives for the CRP. 7 C.F.R. § 704.1 (1990). Some authors have suggested that the
objectives should be narrowed to those directly related to conservation to improve the
efficiency of the program. See generally U.S. GEN. ACCOUNTING OFFICE, supra note 15;
Taff & Runge, supra note 15.
17. 7 C.F.R. § 704.1 (b)(1-7)(1990).
18. 16 U.S.C. § 3831(a) (1988).
19. Id. § 3831(c)(2).
20. Conservation Reserve Program, 52 Fed. Reg. 4265, 4267 (1987) (to be codified
at 7 C.F.R. § 704.7.) The USDA indicated its belief that it could meet the 45 million acre
goal using only highly erodible land. See id. at 4267.
21. 7 C.F.R. § 704.7(d) (1990) (amended Jan. 12, 1988 at 53 Fed. Reg. 733, 734
(1988)):
A field may be considered to be suitable for use as a filter strip only if it:

NORTHERN ILLINOIS UNIVERSITY LAW REVIEW

[Vol. 14

"In order to be eligible for the CRP, a field must have been planted or
considered planted, in two of the five crop years from 1981 to 1985, to
produce an agricultural commodity. 2 4 It must have been physically
possible to raise such commodities on the field,25 and the farmer must have
owned the land for three years before enrollment in the CRP. 26 The
purpose of this requirement is to prevent speculators27from buying up highly
erodible cropland for the purpose of entering CRP.
The Soil Conservation Service (SCS) determines whether land is highly
erodible, and, therefore, eligible for the CRP. 2' For the purposes of the
(1) Meets the criteria of paragraph (a)(l) of this section;
(2) Is located adjacent to streams having perennial flow, other waterbodies of permanent nature (such as lakes and ponds), or seasonal streams,
excluding such areas as gullies or sod waterways;
(3) Is capable, when permanent grass, forbs, shrubs or trees are grown on
the field, of substantially reducing sediment that otherwise would be
delivered to the adjacent stream or other waterbodies; and
(4) Is 1.0 to 1.5 chain lengths (66 to 99 feet) in width: Provided, That
such width may be exceeded to the extent necessary to meet SCS Field
Office Technical Guide criteria.
22. 7 C.F.R. § 704.7(e) (1990) (amended Jan. 10, 1989, at 54 Fed. Reg. 801 (1989)).
23. Id. Scour erosion is caused by out of bank flows of water into a field. See also
Conservation Reserve Program, 55 Fed. Reg. 19,243 (1990) (finalizing the regulations
regarding land eligibility criteria for the CRP).
24. 7 C.F.R. § 704.7(a)(1) (1990). "In order to be eligible to be placed in the CRP,
a field must--(1) Have been annually planted or considered planted to produce an
agricultural commodity other than orchards, vineyards, or ornamental plantings in 2 of the
5 crop years, 1981 through 1985 ......
25. 7 C.F.R. § 704.7(a)(2) (1990).
26. 16 U.S.C. § 3835(a)(1) (1988).
27. Id. There are exceptions to this rule such as if the ownership was acquired prior
to December 23, 1985, by will or succession as a result of death of the previous owner,
where the Secretary determines that there are adequate assurances that the land was not
acquired for the purposes of entry into the CRP, or if the owner is the former owner who
redeemed the land after a foreclosure. The Eighth Circuit recently refused to allow judicial
review of a decision of the Secretary that the State of North Dakota could not provide such
"adequate assurances" even where, as the dissent pointed out, the purpose of the test was to
prevent "speculator/investor abuse which has occasionally cropped up under previous
programs". State of North Dakota, ex. rel. Board of University and School Lands v. Yeutter,
914 F.2d 1031 (8th Cir. 1990) (quoting H.R. REP. No. 99-271, Part I, 99th Cong. 1st Sess.
82 (1985), reprinted in 1985 U.S.C.C.A.N. 1103, 1186). North Dakota filed a petition for
certiorari with the U.S. Supreme Court which was denied.
28. 7 C.F.R. § 704.3(b) (1990). In addition, the SCS determines the adequacy of the
planned conservation practices to achieve the necessary erosion control. If a farmer disagrees
with a determination by SCS regarding whether the farmer's land is highly erodible or
wetland, then the determination must be appealed to SCS within 15 days of the mailing or
delivery of the written notice to the farmer. See 7 C.F.R. § 614.6 (1990). Note that 7 C.F.R.
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CRP, the definition of highly erodible land has been changed since the
program began. As a result, there have been three distinctly different sets
of standards for the three periods between 1986 and 1990.29
§ 614.1(b) (1990) which limits the determinations which are reviewable to:
(1) Highly erodible land determinations:
(i) The land capability classification of a field or portion thereof;
(ii) The predicted average annual rate or(sic) erosion for a field
of(sic) portion thereof;
(iii) The potential average annual rate of erosion for a field or
portion thereof.
(2) Wetland determinations:
(i) The determination that certain land is a "wetland," as defined
by the Act;
(ii) The determination that certain land is a "converted wetland,"
as defined by the Act.
(iii) The determination of whether the conversion of wetland for
the production of an agricultural commodity on such converted
wetland will have minimal effect on the hydrological and
biological aspects of wetland.
(3) The determination by a conservation district, or by a designated conservationist
in those areas where no conservation district exists, that a conservation system or
a conservation plan should not be approved.
Id. For a detailed discussion of appeals to SCS, see Neil D. Hamilton, Legal Issues in
Enforcing FederalSoil Conservation Programs: An Introduction and Preliminary Review,
23 U.C. DAVIS L. REV. 637, 656 (1990). Professor Hamilton suggests that SCS will
sometimes permit appeals beyond the 15 day limit, but that "meeting the fifteen day period
ensures compliance." Id. at 658.
29. 7 C.F.R. § 704.7(a)(3) (1990). To be highly erodible, a field must:
(3) Consist predominantly of soils that meet the criteria of paragraph (a)(3)(i) or
(a)(3)(ii) of this section as specified for CRP contracts for the respective crop years
in paragraph (a)(3)(iii) of this section.
(i) Identified as being highly erodible in accordance with § 704.8 of this
part and having an erosion rate during the crop years 1981-1985 greater than that
recommended by the Soil Conservation Service Field Office Technical Guide.
(ii) Classified by SCS as being predominantly Land Capability Classes
II, III, IV, and V with an average annual erosion rate of 2T or greater, as
announced by the Secretary; or being predominantly Land Capability Classes VI,
VII, or VIII.
(iii)(A) For CRP contracts entered into pursuant to offers to participate
in the CRP submitted during sign-up periods prior to February, 1987, criteria set
forth in paragraph (a)(3)(ii) of this section shall be applicable.
(B) For CRP contracts entered into pursuant to offers to participate in the
CRP submitted during the February, 1987, sign-up, criteria set forth in paragraph
(a)(3)(i) of this section shall be applicable.
(C) For all other CRP contracts, criteria set forth in either paragraph
(a)(3)(i) or (a)(3)(ii) of this section shall be applicable.
Id. In addition, 7 C.F.R. § 704.7(c) requires that a field is predominantly highly erodible if
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The current standards under the regulations, require that a field consist
predominantly of soils that meet one of three tests. The first test requires
that the soils have an erodibility index of at least eight 30 and an erosion
rate during the crop years of 1981-1985 greater than that recommended by
the Soil Conservation Service Field Office Technical Guide. 3' Under the
second test, the soils must be predominantly in Land Capability Classes II,
III, IV, and V with an average annual erosion rate of 2T or greater.32
Under the third test, the33 soil must be predominantly in Land Capability
Classes VI, VII, or VIII.
Two-thirds of the field must meet one of the above standards in order
to enter the field in the CRP.34 However, to encourage tree planting on
CRP acres, the regulations now permit a field to enter the CRP when only
one-third of the field is highly erodible, as long as trees are planted to
satisfy the CRP conservation plan.35
Farmers seek to participate in CRP by submitting bids to the local
ASCS office for the amount of payments deemed necessary to justify taking
two-thirds of the land in the field meets the requirements of paragraph (a)(3), unless it's
planted to trees, which would require only one-third of the land to meet the requirements of
paragraph (a)(3).
To meet the requirements of § 704.8, the land must have an erodibility index of 8,
which is a measurement of the erosion potential of the soil without regard to actual erosion.
52 Fed. Reg. 4266 (1987). It is determined by dividing the potential average annual rate of
erosion for each soil by the predetermined soil loss tolerance (T) value for the soil. 7 C.F.R.
§ 704.8(a).
30. See preceding footnote for an explanation of erodibility index. 7 C.F.R. §
12.2(a)(9) defines erodibility index as "a numerical value that expresses the potential
erodibility of a soil in relation to its soil loss tolerance value without consideration of applied
conservation practices or management."
31. 7 C.F.R. § 704.7(a)(3) (1990). The distinction between crodibility index and
erosion rate is that the former measures potential erosion while the latter measures the actual
erosion taking place on a particular plot of land.
32. Id. Soils in Classes 1,11, and IIIare suited to cultivated crops. Soils in Class IV
can be used for crops, but only if appropriate rotations and practices are used. Soils in
Classes V, VI, and VII are not suited to cultivation but are suited to pasture, range forage,
trees, certain special crops or wildlife habitat. Soils in Class VIII are limited to recreation,
wildlife habitat, or water supply uses. RALPH E. HEIMLICH, PRODUCTIVITY AND ERODIBILITY
OF U.S. CROPLAND (Economic Research Service, United States Department of Agriculture,
Agricultural Economic Report Number 604, January 1989). The reference to an erosion rate
of 2T refers to an erosion rate twice the "soil loss tolerance level(T)" which is the "maximum
level of annual soil erosion that will permit a high level of crop productivity to be sustained
economically and indefinitely." 7 C.F.R. § 704.1(21).
33. 7 C.F.R. § 704.7(a)(3) (1990).
34. 7 C.F.R. § 704.7(c) (1990).
35. 7 C.F.R. § 704.7(c) (1990). See also 53 Fed. Reg. 733, 734 (1988) (Jan. 12, 1988
amendment to encourage tree planting).
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the offered portion of their land--determined by the SCS to be eligible--out

of production for ten years. Bids may be submitted during sign-up periods

as announced by the ASCS.36 There have been twelve sign-up periods
from March of 1986 through June of 1992.
The ASCS considers the bids on a competitive basis with a preference
for the lowest bids within a particular multi-county pool.37 A successful
bidder signs a contract with an agency of the USDA, the Commodity Credit
Corporation (CCC), which makes an annual rental payment to the bidder for
ten years and pays up to 50 percent of the cost of establishing the conservation practices consistent with a conservation plan agreed to by the farmer
and the ASCS.3 s
The total amount of rental payments an owner or operator may receive
in a year for CRP land is limited to $50,000.39 This limitation is in
addition to payment limitations for other farm programs. 40 The Secretary
may enroll a maximum of twenty-five percent of the cropland in a county
unless he determines that exceeding that amount would not adversely affect

36. 7 C.F.R. § 704.11 (1990). The bids are irrevocable for a period of 30 days. The
penalty for withdrawing a bid within the 30 day period is assessment of liquidated damages
as provided in the CRP contract which the farmer must sign as he submits his offer to
participate in the program. There is no provision for submitting a revised bid in a lower
amount in order to qualify if the first bid is too high. Presumably, the farmer will have to
wait until the next sign-up period to submit a lower bid if a high bid is rejected by the
ASCS.
37. See supra note 15 and accompanying text for discussions of the various problems
with the bidding process which includes disparities between regions of the country for rental
rates. Young and Osborn, and the GAO were critical of the USDA's payment of 200 to
300% of local average cash rental rates in the mountain region, while farmers in the corn belt
received an average of 80 per cent of the local average cash rental rates and had correspondingly low participation rates in the CRP relative to farmers in other regions of the country.
Young & Osborn, supra note 15, at 2.
38. 7 C.F.R. §§ 704.15-704.16 (1990). The term "conservation plan" can refer to the
requirements of the CRP, conservation compliance or sodbuster, depending on the context.
The requirements for the conservation plans under the three programs differ greatly and the
reader is cautioned that the term is used interchangeably between the three programs
throughout the regulations.
39. 16 U.S.C.A § 3834(f)(1) (West Supp. 1990). See generally C. KELLY & A.
MALASKY, A LAWYER'S GUIDE TO PAYMENT LIMITATIONS (1990). This guide provides an
in-depth analysis of the complex rules on payment limitations and is strongly recommended
for any farmer or attorney facing a payment limitations issue. The guide may be obtained
from the National Center for Agricultural Law Research and Information at the University
of Arkansas Leflar Law Center, Fayatteville, Arkansas 72701, telephone number 501-5757646.
40. 16 U.S.C.A. § 3834(f)(3) (West Supp. 1990).
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the local economy.'

Farmers entering into CRP contracts lose, for the term of the contract,

a proportion of their crop bases, quotas, or allotments for commodity
program purposes, "based on a ratio between the total cropland acreage on
the farm and the acreage placed in" the CRP.42 The Secretary may, by

regulation, preserve the farmer's cropland base and allotment history, unless

the farmer agrees to permanently retire the cropland base and allotment
history. 43 Current regulations require the Commodity Credit Corporation
to preserve a CRP participant's cropping history throughout the contract
period for the purposes of any farm program in effect at the expiration of
the contract. 44 This would permit a farmer to re-enter the farm program
in effect at the end of the CRP contract with the same base or allotment as
when he entered the CRP, assuming the base or allotment on his non-CRP
land remained the same.
III. WHAT ARE SODBUSTER AND. SWAMPBUSTER?

The sodbuster 45 and swampbuster 46 provisions of the Food Security
41. Id. § 3831(0.
42. Id. § 3836(a). An example of commodity programs would be the price support
programs for corn and wheat under which benefits are based upon the cropland base and
cropping history for the farmer's land.
43. Id. § 3836(b). See § 3832(b)(2) for authorization to include in the conversion plan
described in § 3832(a)(1) a provision for the permanent retirement of the cropland base and
allotment history. Section 3833(2)(B) provides for inclusion in the annual rental payment
an amount to compensate for the permanent retirement.
44. 7 C.F.R. § 704.13(b) (1990). The importance of this provision will depend upon
the farm program in existence at the expiration of the CRP contract. In light of the current
U.S. position in the Uruguay Round of GATT, the future of such programs is far from
certain. See White House Press Release, July 6, 1987, Statement of the President, calling for
the "elimination, over a ten year period, of... all domestic subsidies which affect trade". In
addition, the CCC's obligation may be only by regulation and not by contract. 'The CRP
contract, CRP-15 (07-07-87), Agreement for Reduction of Bases, Allotments, and Quotas
does not provide for preservation of the cropping history. The CRP-IB Addendum (04-0687), which provided for a bonus to participants signing up base acres during the fourth
signup in 1987, states that the parties agree to a "reduction, during the term of the CRP
Contract, of the base, allotment or quota for the farm covered by the CRP Contract". This
would imply a preservation of the cropping history by CCC. This would only become an
issue if the regulations change before the CRP Contract expiration, which, according to the
language of the statute, that the Secretary "may provide for preservation" of the cropping
history, would appear to be within the discretion of the Secretary, subject to notice and
comment. 16 U.S.C. § 3836(b). Further examination of the issues surrounding a change in
applicable regulations during the term of the CRP Contract will not be performed in this
paper.
45. 16 U.S.C. §§ 3811-13 (1988).
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Act of 1985 are designed to discourage cultivation of highly erodible lands
and wetlands which were not in production prior to December 23, 1985.
Compliance with these provisions is considered voluntary--at the option of
the farmer--because there is no civil or criminal penalty imposed for
sod/swampbusting.Y7 The hammer to enforce compliance is the threat of
ineligibility for certain federal benefits, such as commodity price support
programs or Farmers Home Administration loans, if the farmer produces
agricultural commodities on wetlands or highly erodible land.48
During the 1980's, farm program participation was high. Participation
was an economic necessity for most farmers, because of low market prices
on program crops. Accordingly, the threat of ineligibility has been effective
under the recent farm programs and market conditions. However, if market
prices rise or the target prices for program crops fall, more farmers will
choose not to participate in farm programs, and for them, the threat of
ineligibility will have no effect.
A. HIGHLY ERODIBLE LAND

For the purpose of the sodbuster provision, the Act defines highly
46. id. §§ 3821-23 (1988).

47. See H.R. Rep. No. 271,99th Cong., Ist Sess., pt. 1,at 84, and 88 (1985), reprinted

in 1985 U.S.C.C.A.N. 1103, 1188, 1192.
48. With regard to highly erodible land, 16 U.S.C. § 3811 (1988) provides that subject
to certain exceptions:
following December 23, 1985, any person who in any crop year produces an
agricultural commodity on a field on which highly erodible land is predominate
shall be ineligible for-(1) as to any commodity produced during that crop year by such person-(A) any type of price support or payment made available under the
Agricultural Act of 1949, the Commodity Credit Corporation Charter Act,
or any other Act;
(B) a farm storage facility loan made under section 4(h) of the Commodity Credit Corporation Charter Act;
(C) crop insurance under the Federal Crop Insurance Act;
(D) a disaster payment made under the Agricultural Act of 1949; or
(E) a loan made, insured, or guaranteed under the Consolidated Farm
and Rural Development Act or any other provision of law administered by
the Farmers Home Administration, if the Secretary determines that the
proceeds of such loan will be used for a purpose that will contribute to
excessive erosion of highly erodible land; or
(2) a payment made under section 4 or 5 or the Commodity Credit
Corporation Charter Act during such crop year for the storage of an agricultural
commodity acquired by the Commodity Credit Corporation. (citations omitted).
Id. See also 16 U.S.C. § 3821 which provides the sane restrictions on persons farming
"converted wetland".
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erodible land as land classified as class IV, VI, VII, or VIII under the land
capability classification system in effect on December 23, 1985, or land with
"an excessive annual rate of erosion in relation to the soil loss tolerance
level, as established by the Secretary. ' , 49 SCS Regulations provide that a
field is highly erodible if one-third of the field contains soil with an
erodibility index of eight or above.50
Certain highly erodible land has been exempt from the sodbuster
provisions. Congress wanted to prevent future sodbusting of highly erodible
land, while allowing farmers to continue farming land under cultivation prior
to enactment of the Food Security Act. Thus, until 1990, farmers with any
highly erodible land which had been cultivated or considered cultivated in
any year between 1981 and 1985, could produce agricultural commodities
on that'highly erodible land without being subject to restrictions imposed by
sodbuster. 51
However, such farmers do not completely escape restrictions on the use
of their highly erodible land. Farmers with land in production prior to 1985
are subject to the conservation compliance provisions of sodbuster. In order
to participate in farm programs, as of January 1, 1990, or two years after the
SCS completes a soil survey of the farm, whichever is later, farmers with
highly erodible land have to be actively applying a conservation plan and
52
only have until January 1, 1995, to comply fully with the plan. A person
is considered to be actively applying a conservation plan "if the plan is
being applied according to the schedule specified in the plan and the applied
practices are properly operated and maintained. 5 3 In addition, after
January 1, 1990, the farmer must annually certify that the plan is being
actively applied.54
A conservation plan for highly erodible cropland in production prior to

49. 16 U.S.C. § 3801(a)(7)(A) (1988).

50. 7 C.F.R. §§ 12.21-12.22 (1990). The distinction between highly erodible land for
CRP and for sodbuster is that while both require an erodibility index of 8 or above, which
is determined without considering the actual erosion taking place, CRP land must also have
an erosion rate in excess of standards set by the SCS Field Office Technical Guide for the
years 1981 to 1985. (7 C.F.R. § 704.8 (1990)). See infra note 58 for a comparison of highly
erodible land eligible for CRP and highly erodible land subject to sodbuster.
51. 16 U.S.C. § 3812(1) (1988). Until January 1, 1990, no one was to be determined
ineligible if they had farmed land: "(A) cultivated to produce any of the 1981 through 1985
crops of an agricultural commodity; or (B) set aside, diverted or otherwise not cultivated
under a program administered by the Secretary for any such crops to reduce production of
an agricultural commodity." Id.
52. Id. § 3812(a)(2).
53. 7 C.F.R. § 12.23(d) (1990).
54. Id. § 12.23(d)(1).
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December 23, 1985, must only achieve substantial reductions in soil erosion,
and may take into account economic and technical feasibility.55 The
reductions in erosion are accomplished by applying practices as provided in
the SCS field office technical guide.' This standard for highly erodible
cropland conservation plans was permitted in order to provide flexibility to
the farmer and the soil conservationist when devising a conservation plan.57
This is the standard applied to conservation plans designed to satisfy
conservation compliance.
The requirements of the conservation plan to be used on newly cropped
highly erodible land is more restrictive than for land in production before
the Food Security Act of 1985. A conservation plan on highly erodible land
brought into production after December 23, 1985, must achieve the soil loss
tolerance level commonly referred to as "T".5 ' The soil loss tolerance level
(T) is the maximum rate of annual soil erosion that will permit a high level
of crop productivity to be sustained economically and indefinitely on the
field in question.59 The requirements to reach T will vary from field to
field due to different field conditions. The SCS field office technical guide
sets forth the conservation systems, designed to achieve T, applicable to

55. Id. § 12.23(a). Presumably, the SCS field personnel will determine whether these
standards, which appear to be somewhat vague in the regulations, in accordance with the SCS
field office technical guide.
56. The field office technical guide is the "agency's standard field document for
recording the criteria, requirements, standards and considerations for planning and applying
conservation treatment to the land." 53 Fed. Reg. 3997, 3998 (1990) (Discussion of
Comments and Changes). The guide allows for alternative conservation systems which will
not achieve the soil loss tolerance level but will substantially reduce erosion. The USDA
reasoned that approximately 85 percent (100 million acres) of the highly erodible cropland
subject to conservation compliance would achieve T under these systems. The alternative
systems would allow farmers with an economic stake in their previously cropped farmland,
such as established crop bases, to comply with conservation compliance in a cost effective
manner While still substantially reducing erosion.
57. 53 Fed. Reg. 3997, 3998 (1990) (Discussion of Comments and Changes regarding
the reasons for different standards for highly erodible land and highly erodible cropland).
58. C.F.R. § 12.23(a) (1990):
For highly erodible croplands which were in production prior to December 23,
1985, the applicable conservation systems in the field office technical guide are
designed to achieve substantial reductions in soil erosion, taking into consideration
economic and technical feasibility and other resource related factors. For highly
erodible lands that are converted from native vegetation, i.e., rangeland or
woodland, to crop production after December 23, 1985, the applicable conservation
systems in the field office technical guide are designed to control soil losses to a
level that will attain or approximate the soil loss tolerance level.

Id.

59. 7 C.F.R. § 704.2(a)(21) (1990).
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these varying conditions.
B. WETLANDS

For the purpose of the swampbuster provision, a farmer is ineligible for
certain federal benefits if he farms "converted wetland," which is defined as
wetland' "that has been drained, dredged, filled, leveled, or otherwise
manipulated" in order to farm the land. 6' The statute does not apply to
wetland farmed as a result of a natural condition such as a drought. It is
also inapplicable if the production "is not assisted by an action of the
producer that destroys natural wetland characteristics. "62 A person is
exempt from swampbuster if the conversion of the wetland commenced
before December 23, 1985, if the wetland is manmade, or if the effect is
"minimal" on the hydrological and biological aspects of the wetland. 63
One of the weaknesses of the 1985 swampbuster legislation was that
it did not impose restrictions on the converted wetland until such time as the
64 The 1990 Farm Bill
farmer produced an agricultural commodity on it.
has amended the pertinent language so that the violation will occur as of the
time of conversion of the wetland.65 Section VI further discusses the 1990
Farm Bill.
The distinction between sodbusting and swampbusting is that sodbusting can be corrected and swampbusting cannot. If a farmer begins farming
highly erodible land, which was not farmed prior to December 23, 1985, he
may comply with sodbuster by employing a conservation plan which may
allow him to continue farming the highly erodible land. But, if he farms
wetland in such a manner that the wetland is converted, and the conversion
was not commenced prior to December 23, 1985, he has violated the
swampbuster provisions and his only option is to cease farming the land to

Id.

60. 16 U.S.C. § 3801(a)(16) (1988):
The term 'wetland', except when such term is part of the term 'converted wetland',
means land that has a predominance of hydric soils and that is inundated or
saturated by surface or groundwater at a frequency and duration sufficient to
support, and that under normal circumstances does support, a prevalence of
hydrophytic vegetation typically adapted for life in saturated soil conditions. For
purposes of this Act, and any other Act, this term shall not include lands in Alaska
identified as having high potential for agricultural development which have a
predominance of permafrost soils.
Id § 3801(a)(4)(A).
Id. § 3801(a)(4)(B).
Id. § 3822.
Id. § 3821.
65. S.2830, 101st Cong., 2d Sess., § 1421(b)(6), 136 CONG. REC. 11,090.
61.
62.
63.
64.
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avoid future violations.'
IV.

APPLICATION OF SODBUSTER AND SWAMPBUSTER TO

CRP

UPON EXPIRATION OF THE TEN YEAR CRP CONTRACTS

LAND

In 1996, land presently enrolled in CRP contracts will begin to come
out of the program. At that time, the primary issue facing farmers will be
whether they will be able to farm highly erodible cropland and converted
wetland which was in the CRP without losing eligibility to participate in
farm programs and to receive certain other federal benefits. If they are
permitted to farm former CRP land, what restrictions will be imposed upon
its use? This section examines the applicability of sodbuster and swampbuster to CRP eligible land upon expiration of the CRP contracts and in light
of the exemptions contained in the sodbuster and swampbuster provisions.
One commentator has observed that the effect of application of the
conservation compliance provisions of the Food Security Act of 1985 to
CRP land, --"a factor perhaps not recognized by landowners at the time of
signup [--], is that the CRP property may never come back into row-crop
production, but instead, may be limited to a less intensive use such as
haying, grazing or tree production."67 This is true for some land, but the
question is whether a farmer, by entering CRP, has subjected his land to a
tougher standard for a return to production of agricultural commodities than
if he had continued cultivating the land.
A. HIGHLY ERODIBLE LAND

The first step in this discussion is to review the legislative history of
the Food Security Act of 1985 to discern the intent of Congress. 68 This
inquiry attempts to resolve issues such as whether Congress passed the CRP
without considering the eventual effect on CRP land by sodbuster and
swampbuster, whether Congress knew that CRP land would be affected but
chose to ignore those effects, or whether Congress intended that some, if not
all, land in CRP would never return to production. In other words, did
Congress intend to obtain permanent conservation easements on CRP land
in exchange for 10 years of rental payments to farmers?
Some statements by Congressmen indicate they intended the land

66. After 1990 the law provides for graduated sanctions if the converted wetland is
converted back to a wetland. See Section VI of the paper for a more extensive discussion
of the .measures necessary to come back into compliance.
67. Neil D. Hamilton, State hitiatives to Supplement the Conservation Reserve
Program, 37 DRAKE L. REV. 251, 266 (1987-88).
68. See generally Malone, sutjra note 10.
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enrolled in CRP to be subject to sodbuster upon expiration of the contracts.
Congressman Evans of Iowa offered an amendment to the proposed House
version of the 1985 Farm Bill, which would have subjected all highly
erodible land in CRP automatically to sodbuster upon termination or
expiration of the contract, thereby subjecting such land to sanctions if put
back into production. When questioned whether this would result in the
permanent removal of such land from agricultural production, he responded
that if a conservation plan were approved by a conservation district, such
land would be covered by one of the exemptions from sodbuster in the
7°
bill.69 This amendment was later deleted in the Conference Report.
The deletion of the amendment should not diminish the importance of
Congressman Evans' response to the inquiry. The effect of the deletion was
that not all land in CRP would automatically be subject to sodbuster under
the 1985 Act. 7' However, most CRP land would be subject to the
restrictions applicable to highly erodible land. Therefore, CRP land subject
to such restrictions at expiration or termination of the contract should be
available to be farmed if an approved conservation plan is used.
The House Agriculture Committee report states that:
[t]he 25-million acres of highly erodible land entered in
the Conservation Reserve Program would become subject
to the sodbuster provisions of this title at the end of the
Conservation Reserve contract period. It is hoped that
much if not all of this land would remain in an appropri72
ate conserving use after the expiration of the contracts.

69. H.R. Rep. No. 271, 99th Cong., Ist Sess., pt. 1, at 414 (1985), reprinted in 1985
U.S.C.C.A.N. 1103, 1518. See also p. 286 (1389) of the same report.
70. H.R. Conf. Rep. No. 447, 99th Cong., 1st Sess., at 467 (1985), reprinted in 1985
U.S.C.C.A.N. 2251, 2393.
71. There are some differences in the definitions of highly erodible land for CRP and
for sodbuster which will allow a small amount of CRP land to come out not subject to
sodbuster. For instance, a field with soil in Land Capability Classes 11and Il with an
erosion rate of 2T or greater which may be in CRP may not qualify for sodbuster, because
it may not have an erodibility index of 8. This will account for approximately 16% of highly
erodible land in CRP. Telephone interview with Tim Osborn, USDA Economic Research
Service economist (June 13, 1990). Any such land coming out of CRP would not have been
subject to a conservation plan under the 1985 Act. However, as will be discussed later, in
Section VI of this paper, the 1990 Act subjects all CRP land to at least the conservation
compliance restrictions for highly erodible land.
72. H.R. Rep. No. 271, 99th Cong., Ist Sess., pt. 1, at 84 (1985), reprinted in 1985
U.S.C.C.A.N. 1103, 1188.
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The proposed bill was later amended before passage to seek enrollment of
up to forty-five million acres.73
An appropriate interpretation of the Committee's statement is that
former CRP land should be subject to the conservation plan requirements.
Farmers who institute a conservation plan on their highly erodible land
would then be able to cultivate former CRP land and remain eligible for
farm programs. The question that will face farmers, and the soil conservationist who must devise the conservation plan for former CRP land, is which
set of standards to apply to the conservation plan.
As was discussed in Section III, there are two sets of standards for
conservation plans. Under the plan for newly sodbusted land, which is land
converted into crop production after December 23, 1985, the conservation
plan must achieve the soil loss tolerance level 74 "T", which is the "maximum annual rate of soil erosion that could occur without causing a decline
75
in long-term productivity.
For highly erodible cropland in production prior to December 23, 1985,
which is subject to conservation compliance, "the applicable conservation
systems in the field office technical guide are designed to achieve substantial
reductions in soil erosion, taking into consideration economic and technical
feasibility and other resource related factors. 7 6 This is an easier standard
for farmers to meet and allows flexibility on the part of the soil conservationist who must approve the plan.
Since all land in the CRP must have been in production for 2 of the 5
crop years from 1981 to 1985 in order to be eligible for the CRP 77 , then,
by definition, all land in CRP prior to enactment of the 1990 Farm-Bill 78
meets the test for the easier standard for conservation plans--the standard
which applies to plans for land in production prior to December 23, 1985.
This plan is the same plan required for conservation compliance. Consequently, it does not appear that enrollment in the CRP will subject the
farmer to any tougher standard or restrictions on the use of his land upon
expiration of the CRP contract than if he had continued cultivation.
A farmer is permitted to include within his conservation plan for the
farm's CRP land, practices which will permit him to be in compliance with
73. H.R. Conf. Rep. No. 447, 99th Cong. 1st Sess., at 462, (1985), reprinted in 1985
U.S.C.C.A.N. 2251, 2388.
74. 7 C.F.R. § 12.23(a) (1990).
75. Id. § 12.21(a).
76. Id. § 12.23(a).
77. Id. § 704.7(a)(1).
78. See Section VI of this paper for a discussion of the restrictions to be imposed on
CRP contracts entered following the 1990 Farm Bill.

NORTHERN ILLINOIS UNIVERSITY LAW REVIEW

[Vol. 14

79
conservation plan requirements when the contract expires. Ifhe installs
such practices while in the CRP, he must agree in writing to "(1) Minimize
soil erosion on the land during the installation of such conservation
practices, and (2) re-establish disturbed vegetative cover at no cost to
CCC."go
For the most seriously erodible land, the implementation of the
conservation plan at the expiration of the contract may be cost prohibitive,
thereby preventing a return to row-crop production. Nevertheless, the
farmer would have faced the same problem if he had never enrolled in the
CRP, and would have found the same conservation plan under conservation
compliance cost prohibitive. So, the farmer may have been better off by
enrolling in CRP and receiving the rental payments for the ten years. One
commentator has suggested that the potential future restrictions on a
land may provide an incentive for enrollment,
farmer's highly erodible
81
deterrent.
rather than a

B.

NOTICE TO FARMERS OF RESTRICTIONS

Before a farmer decides whether or not to sign a CRP contract, he must
consider several factors, not the least of which is the use of his land after
the expiration of the contract. Congressman Marlenee was concerned that
farmers be made aware of the ramifications of entering the CRP prior to
signing a contract, but, following discussion, withdrew an amendment
82
requiring the Secretary to provide such pre-enrollment notice.

79. 7 C.F.R. § 704.9(e) (1990).
80. Id.

81. Hamilton, supra note 67, at 266-67. Interestingly, it may be possible to use the
potential of future restriction on the ability to crop erodible land, due to cross-compliance,
as an incentive to encourage landowners to enroll erodible land in the CRP now in order to
obtain program benefits and to consider related state programs developed to complement the
CRP. Id.
82. H.R. Rep. No. 271, 99th Cong., IstSess, pt. 1,at 420 (1985), reprinted in 1985

U.S.C.C.A.N. 1103, 1524:

[Oln Tuesday, September 10, Mr. Marlence offered an amendment to require that
prior to signing a conservation reserve contract, the Secretary make available to the
landowner and operation the conservation plant(sic) that is to be followed after the
contract expires. Mr. Marlenee said the amendment is needed to inform the
program participants about the ultimate results of their choosing to place highly
erodible land in the conservation reserve. Mr. Jones of Tennessee spoke in
opposition to the amendment arguing that the only conservation plan required in
the bill is the one to be used during the contract. After further discussion, Mr.
Marlenee was granted consent to withdraw the amendment.
Id. at 1524.
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The Conference Committee shared Mr. Marlenee's concern that farmers
be fully informed. In deleting Mr. Evans' amendment referred to above,"
the Committee stated that:
[t]he Conferees agreed that the Secretary should inform all
persons entering contracts to place highly erodible cropland in the Conservation Reserve that upon expiration or
termination of such contracts any highly erodible cropland
will likely be subject to the program ineligibility section
of this Act and therefore must be operated in accordance
with an approved conservation plan [which] would specify
any land which could not be put into cultivation and any
land which could be put in cultivation subject to installation of approved conservation practices. Such persons
should be fully informed in advance, of the general scope
of the requirements and obligations of the conservation
plan.84
While the Conferees agreed that the Secretary should inform farmers
of the potential effects of entering CRP contracts, they did not include such
a requirement in the statute. The Committee made no comment as to why
they failed to include such a requirement. There is no requirement in the
CRP regulations promulgated by the Secretary that farmers be informed. 85
Furthermore, there is nothing in the ASCS CRP Handbook delineating who
is responsible for informing the farmer, or how he is to be informed. 86
Therefore, while a local ASCS official may voluntarily discuss the
matter with a farmer prior to the farmer's signjng of a CRP contract, there
is no official mechanism by which Congress can be assured that a farmer
will be able to make an informed decision when enrolling in CRP. 87 This
lack of notice may leave potential CRP enrollees uncertain as to the
program's consequences and, as a result, discourage enrollment.
83. See supra text accompanying note 69.
84. H.R. Conf. Rep. No. 447, 99th Cong., 1st Sess., at 467 (1985), reprinted in 1985

U.S.C.C.A.N. 2251, 2393.

85. See 7 C.F.R. § 704.1 (1990).

86. U.S.

DEP'T AGRIC., CONSERVATION RESERVE PROGRAM, ASCS HANDBOOK, I-

CRP, REVISION 1 (1987).
87. This writer is aware of at least one farmer who approached the Livingston County,
Illinois ASCS office to discuss enrollment of sonic of his land in the CRP and when he
inquired as to the effect of enrollment on the future use of the land in question, could not get
an answer because the local official did not know the answer. He then chose not to enroll
in the CRP because he could not get an indication of what restrictions may be imposed upon
his land at the end of the CRP contract.

NORTHERN ILLINOIS UNIVERSITY LAW REVIEW

C.

[Vol. 14

WETLANDS

Wetlands were not discussed in the legislative history of the CRP in the
1985 Food Security Act because they were not contemplated by Congress
as becoming a part of CRP. The primary focus of Congress in discussing
CRP was on highly erodible land. As a result, the legislative history does
not offer any indication as to Congress' intentions regarding whether
wetlands enrolled in CRP will be subject to swampbuster at the expiration
of CRP contracts.
We must first examine how wetlands can end up in the CRP given
Congress' obvious concern to protect highly erodible land through the CRP.
There are two ways wetlands may be enrolled in the CRP. During the
initial sign-ups, only highly erodible cropland was enrolled. However, some
highly erodible cropland which is enrolled in the CRP also qualifies as
wetland. Most, if not all, such wetland will also qualify as prior converted
wetland. This is so because in order to be eligible for the CRP, land had to
be planted or considered planted for two of the five crop years between 1981
and 1985.88 If the wetland was converted in order to permit crop production
for those years then it qualifies as prior converted wetland since 9the
conversion would have been commenced prior to December 23, 1985.'
The second method of enrolling wetlands was caused by changes in the
USDA regulations in 1989 which permitted entry of wetlands into the CRP
9°
solely on the basis of being a wetland. These wetlands would have been
eligible for enrollment during the eighth and ninth sign-up periods for the
CRP.9 ' 1

The ASCS Handbook limits enrollment of eligible wetlands to92those
A
mapped by SCS as "W" (wetlands) or "FW" (farmed wetlands).
0
88. 7 C.F.R. § 704.7(a)(1)(199 ).
(1988).
89. 16 U.S.C.S. § 3822(a)(1)
90. 7 C.F.R. § 704.7(e) (1990). This regulation was amended by an interim rule on
January 10, 1989, to permit enrollment in CRP of land subject to scour erosion and wetland.
54 C.F.R. § 801 (1989). Section 704.7(e)(8) states that:
If cropland is approved for enrollment in the CRP under this paragraph, the eligible

cropland shall be planted to an appropriate tree species approved by SCS unless
tree planting is determined to be inappropriate by SCS in which case the eligible
cropland shall be devoted to another acceptable permanent vegetative cover
approved by SCS and the CCC.
54 C.F.R. § 704.7(e)(8). The interim rule was made final on May 9, 1990, without change.

55 C.F.R. § 19,243 (1990).

91. U.S. DEP'T AGRIC., supra note 86, at I. Exhibit 14 in the handbook lists the CRP
signup periods. The eighth period was between 2-6-89 through 2-24-89. The ninth period
was from 7-17-89 through 8-4-89. Both periods were for the 1989 and 1990 program years.
92. Id. I 80.5(c).
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question arises as to whether a prior converted wetland is eligible for entry
into the CRP given the fact that such wetlands were not mentioned in the
Handbook as eligible for entry. An argument may be made that the
Handbook is the USDA's interpretation of the regulations and is not binding
on either the farmer or the ASCS.93
The swampbuster provisions exempt restrictions on the cultivation of
converted wetlands if the conversion of the wetland was commenced prior
to December 23, 1985. 94 These wetlands are referred to as either prior
converted wetlands or previously converted wetlands or prior converted
cropland. The term "prior converted cropland" appears to ignore the prior
status as wetland.
Wetlands which never qualified as prior converted wetland are clearly
subject to swampbuster restrictions regardless of their entry into CRP.
Therefore, if wetlands are enrolled in the CRP, they will remain subject, to
swampbuster upon their exit from the program. If the wetlands are to be
farmed, they must be farmed without conversion. 95
The bulk of the following discussion is devoted to issues related to the
potential abandonment of prior converted wetland.
D. ABANDONMENT

If a converted wetland is abandoned, it reverts to wetland status and is
subject to swampbuster. Abandonment is defined as the "cessation of
cropping, management or maintenance operations related to production of
agricultural commodities. 9 6 Abandonment takes place unless the farmer
can show that he did not intend to abandon the converted wetland. After
five years of no activities, "the land shall be determined to be abandoned.
. . .,,7 The question then is whether the inclusion of converted wetland in
the CRP works as abandonment.
Regulations promulgated by the USDA provide that "[p]articipation in
a USDA set-aside, diverted acres, or similar programs(sic) shall not be
93. Thomas v. County Office Committee of Cameron County, 327 F. Supp. 1244, 1253
(S.D. Tex. 1971) noted in C. KELLY & J. HARBISON, A LAWYER'S GUIDE TO ASCS
ADMINISTRATIVE APPEALS AND JUDICIAL REVIEW OF ASCS DECISIONS, 24-25 (1990). This
guide is very helpful for any attorney or farmer involved in appealing an ASCS decision.
The Guide may be obtained from the National Center for Agricultural Law Research and
Information at the University of Arkansas Leflar Law Center, Fayetteville, Arkansas 72701,
telephone number 501-575-7542.
94. 16 U.S.C. § 3822 (1988).
95. The subsection of this article entitled "Express Abandonment" discusses the
requirements for producing an agricultural commodity on an unconverted wetland.
96. 7 C.F.R. § 12.33(b) (1990).
97. Id.
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deemed to constitute abandonment."98 Therefore, entry of prior converted
wetland into the CRP would not appear to affect a farmer's exemption from
swampbuster, and he would not be prevented by swampbuster from
returning the previously converted wetland to agricultural production at the
end of the CRP contract.
Discussions with some ASCS officials indicate confusion as to the
interpretation of the above regulation. One position which either SCS or the
ASCS may take is that if the CRP is not considered a "similar program" as
contemplated by the regulation, then entry into the CRP may constitute
abandonment of the prior converted wetland. In essence, this argument
suggests that a farmer who plants a vegetative cover, and idles the converted
wetland for ten years under the CRP, exceeds the five year requirement for
a presumed abandonment.
However, one SCS official has suggested that farmers seeking entry
into the CRP with prior converted wetlands should have been required by
the ASCS to abandon their prior converted wetlands. He suggests that this
should have been accomplished by documentation indicating their intention
to abandon their wetland prior to signing the CRP contract in order to avoid
99
any misunderstanding at the expiration of the CRP contract. But there
are no regulations, and nothing in the ASCS handbook giving guidance as
to the form this documentation is to take. According to the SCS official,
state ASCS officials were told orally in response to a question at a training
1°°
session in Fort Worth to obtain such documentation.
There may be wide variances from state to state and county to county
as to the form and content of such documentation, if such documentation
has been required. This author has not located any examples of such
documentation. in addition, some state ASCS officials have indicated a lack
of knowledge of such a procedure. Therefore, there does not appear to be
a consistent approach to the above-mentioned abandonment requirement.
A serious question will arise as to whether farmers entering prior
converted wetland in the CRP knowingly abandoned such prior converted
wetland. Depending upon the form such documentation takes, the question
arises as to whether the purpose of the documentation is to protect the
ASCS, or if it is to fully inform the farmer of the effect of abandonment.

98. Id.

99. Telephone interview with Mr. Lloyd Wright, Chief of the SCS staff responsible
for wetland determinations (Sept. 10, 1990).

100. Id.
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E. EFFECT OF ABANDONMENT

Once an abandonment takes place, any subsequent conversion and
cultivation triggers the swampbuster provisions and renders the farmer
ineligible for applicable farm programs. Thus, at the conclusion of the CRP
contract, a farmer who abandoned his converted wetlands, in order to enter
the CRP, would not be able to reconvert his wetlands. A farmer who
understands the restrictions imposed on his future use of the land by the
written abandonment would choose not to enroll in the CRP, if he intends
to resume production of agricultural commodities on the land later.
At least one ASCS official has considered the issue of whether prior
converted wetland is abandoned by entry into the CRP. In a March 24,
1988 memorandum to the North Dakota ASCS State Executive Director, a
DASCO official indicated that the ASCS would not presume abandonment
of prior converted wetlands solely by entry into the CRP.'01 Abandon101. Memorandum from Thomas A. VonGarlem, Asst. Deputy Administrator, State and
County Operations (DASCO), for the ASCS to SED (State Executive Director), North Dakota
State ASCS Office (Mar. 24, 1988)(on file with author) [hereinafter VonGarlem Memorandum]. This memo was a response to a memo dated February 19, 1988, from Robert J.
Christman, SED, North Dakota ASCS on the same subject. Memorandum from Robert J.
Christman (Feb. 19, 1988) [hereinafter Christman Memorandum]. Mr. Christman's memo
was addressed to Director, NW Area, Attention: Dave Anderson. Mr. Christman's memo
refers to the last sentence of 7 C.F.R. § 12.33(b), quoted above, and which states that
participation in farm programs will not be considered abandonment of a converted wetland.
Generally, Mr. Christman's memo expresses, that in the opinion of the North Dakota SCS
and ASCS offices, that placing prior converted wetland in the CRP should not be considered
abandonment. He also suggests that the ASCS should make such a determination and
publicize that determination. Farmers were being permitted to "restore the wetland (plug the
ditch) and allow the area to be covered with water instead of seeding it to a permanent
vegetative cover." VonGarlem Memorandum. Listed below are the questions raised by Mr.
Christman's memorandum and the responses by that of Mr. VonGarlem:
Question 1. "Is restoring a previously converted wetland on CRP land
considered an artificial wetland? If yes, does this exempt that restored
wetland indefinitely from the wetland conservation provisions?" Christman
Memorandum.
Answer 1. "No. If a previously converted wetland is restored under
CRP, it will still be a prior converted wetland. If the prior converted
wetland is abandoned for 5 years or more after the end of the CRP
contract, it will be a wetland." VonGarlem Memorandum.
Question 2. "Will a wetland that was converted before December 23,
1985, that is eligible for the CRP because it meets the CRP eligibility
requirements, and is restored be considered abandoned after 5 years of
being in the CRPT'Christman Memorandum.
Answer 2. "No. Prior converted wetland included in CRP will not be
considered abandoned until 5 years after the end of the CRP contract."
VonGarlem Memorandum.
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ment would be presumed if the converted wetlands were not drained and
farmed within five years following the expiration of the CRP contract102
The reader is cautioned that while such a memorandum may indicate the
writer's opinion as of that date, it does not carry the force of law, and a
farmer cannot rely on it to guarantee that the ASCS will not take a contrary
position at a later date.
There will likely be differing restrictions depending upon how the
wetland qualified for CRP. If the land was enrolled as highly erodible
cropland, and happened to also qualify as prior converted wetland, the
interpretation contained in the DASCO memorandum of March 24, 1988
would apply. That is, the prior converted wetland would not be considered
abandoned solely due to its entry into CRP.
F. TREATMENT OF WETLANDS ENROLLED AFTER THE 1989 AMENDMENTS

ASCS may try to prevent prior converted wetland enrolled in the CRP
(as wetland following the 1989 amendments to the USDA regulations) from
returning to crop production as prior converted wetland. It may do so by
utilizing two main arguments. First, ASCS may presume that any conversion
activities to return the land to crop production would be a swampbuster
violation. Second, ASCS may argue that prior converted wetland is not
eligible for enrollment in CRP unless it was abandoned prior to its
enrollment. If abandoned, as suggested by the SCS official mentioned
above, then the wetland will be subject to swampbuster.

Question 3. "If a prior converted wetland that is restored is NOT
considered abandoned wetland while it is in CRP, will the wetland have to
be drained so that it can be-cropped sometime during the five years
following the expiration of the CRP contract so that it doesn't become an
abandoned wetland? NOTE: Our thoughts are that the wetland would be
considered abandoned the sixth year after the CRP contract expires if the
area is not cropped during that 5-year period following the expiration of the
contract." Christman Memorandum.
Answer 3. "At the end of the CRP contract the wetland will not be
subject to swampbuster sanctions because it is a previously converted
wetland that has not been abandoned due to its enrollment in CRP. The
wetland may have its drainage restored to its previous level after the
contract has expired until such time that it has been abandoned for 5
consecutive years." VonGarlem Memorandum.
The reader is reminded that the Von Garlem memo was written before wetland was permitted
therefore
to enter the CRP solely because of its wetland status. The discussion above should
such
be limited to prior converted wetland enrolled in CRP because it was otherwise eligible,
lanld.
erodible
highly
as in the case of prior converted wetland also being
102. VonGarlem Memorandum, supra note 101.
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A difficulty will arise where a farmer enrolled prior converted wetland
as wetland and did not expressly abandon its status as prior converted
wetland. A farmer could justifiably argue that the analysis contained in the
March 24, 1988 memorandum should apply to his land as well. If the
farmer did not expressly abandon the prior converted wetland, then CRP
enrollment should not constitute abandonment.
The ASCS response to this argument--that prior converted wetland
enrolled in the CRP is not abandoned unless done so expressly--will likely
be that the prior converted wetland was not eligible for enrollment in the
first place. If prior converted wetland was enrolled without ASCS requiring
abandonment of its status as prior converted wetland, then it was enrolled
erroneously.
After a CRP contract is signed, if the ASCS discovers that the land is
ineligible while the contract is still in effect, the Handbook instructs the
ASCS to give the farmer the option to terminate the contract or revise the
contract to include only those acres which are eligible. 0 3 Although a
farmer under such circumstances may be ineligible for future payments, he
is not required to refund any payments or pay liquidated damages for
amounts already received.1 4 The Handbook even permits the farmer to
earn his current year's annual rental payment if: "(a) [tihe opportunity to
participate in the annual programs has passed, [and] (b) [aill provisions of
CRP-1 have been met through the current FY"(fiscal year).105
According to the ASCS's Handbook interpretation, prior converted
wetland may not be eligible for enrollment in the CRP unless it also
qualifies as highly erodible cropland."° If that is so, then a farmer who
has not expressly abandoned his prior converted wetland, which is later
declared ineligible, should be permitted to terminate his contract without
penalty and return his prior converted wetland to crop production.
A farmer whose CRP contract expires on prior converted wetland,
which was erroneously enrolled, may then attempt to return those acres to
production. The regulation providing an exception from abandonment while
participating in a set-aside, diverted acres or similar program would mean
that his enrollment in CRP and cessation of cropping did not constitute an
abandonment. Because he has not expressly abandoned his prior converted
wetland, no abandonment has taken place. The prior converted wetland
would be eligible for entry into farm programs. The swampbuster
restrictions would not apply.
103. U.S. DEP'T

AGRIC., supra note

104. Id. $I 105.5(A)(I).

105. Id. I 105.5(A)(3).
106. Id. 80.5(c).

86, 1 105.5(A).
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G. EXPRESS ABANDONMENT

For those prior converted wetlands which are expressly abandoned
before entry into CRP, a different analysis would apply. The question then
is whether a farmer, upon the expiration of his CRP contract, can cultivate
the abandoned prior converted wetlands as long as no conversion takes
place. This same question would apply to wetlands enrolled as wetlands
which never qualified as prior converted wetlands. Generally, since under
both scenarios, the land now qualifies as wetlands, they will be subject to
the swampbuster restrictions. Remember, that under the 1985 Food Security
Act, under certain conditions, a farmer could farm wetlands as long as he
did not "convert" wetlands by "draining, dredging, filling, etc.".
Wetlands are not considered converted if "(1) [p]roduction of an
agricultural commodity on such land is possible as a result of a natural
condition, such as drought, and (2) [i]t is determined that the actions of the
person producing such agricultural commodity does not permanently alter
7 If the farmer meets these
or destroy natural wetland characteristics.'"
two conditions, he should be allowed to recultivate under the current law.
However, the law regarding restrictions on wetland use and jurisdiction over
wetlands is a rapidly developing area of the law. For instance, following a
long dispute over jurisdiction over farmers' use of wetlands, the Army
Corps of Engineers recently reached an agreement with farm state Senators
that "will exempt most wetlands-designated property from any restrictive
' 1
regulations as long as it was used for farming before Dec. 23, 1985. 08
Farmers and their attorneys are therefore cautioned to remain aware of
such developments prior to taking actions which may not only affect
eligibility for farm programs but may also result in penalties imposed by the
Army Corps of Engineers for failure to obtain required permits as required
by the Clean Water Act." ° This paper is limited to restrictions which may
be imposed by the USDA and will not address the separate issues related to
the Clean Water Act.
V. APPLICATION OF SODBUSTER AND SWAMPBUSTER UPON EARLY
TERMINATION OF

CRP CONTRACT

A CRP contract may be terminated either voluntarily or involuntarily.
A CRP contract may be voluntarily terminated when the farmer agrees to
107. 7 C.F.R. § 12.32(b) (1990).

108. New Agreement Lifts More Restrictions On Forim Wetlands, ARK GAZETTE,

Sept.

28, 1990, at 2C.
109. 33 U.S.C. § 1344 (1988). This section iscommonly known as § 404 of the Clean
Water Act.
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the termination and the "CCC determines that termination would be in the
public interest.""
One extreme example of the possible application of
this provision would be in the case of a severe food shortage caused by
famine or war requiring return of the land to production in order to relieve
the shortage.
A CRP contract may be involuntarily terminated by the CCC if the
farmer fails to carry out the terms and conditions of the contract."' There
are several ways this could happen. One common instance is when a farmer
allows haying or grazing to take place on the CRP acres. 1 2 Although the
regulations forbid the farmer from "knowingly or willingly"'" 3 allowing
grazing, there have been instances where a contract has been terminated
even though the farmer claimed that third parties allowed the cattle to graze
4
the farmer's CRP land without the farmer's permission."1
A farmer's contract was terminated when the County ASCS official
became concerned over the weed infestation on the CRP land and discovered that the farmer had returned to the seed dealer half the seed for which
he had been reimbursed." 5 Failure to plant the required cover crop caused
termination in another case." 6
The most common instance of CRP contract terminations in 1989
involved the transfer of ownership of CRP land." 7 A new owner or
operator of land subject to CRP is permitted to become a "successor-ininterest" to the CRP contract if he promises to continue to abide by the
original contract terms" 8 and signs a revised CRP-1, which is the CRP
contract." 9 If the new owner or operator refuses to continue to use the
land for CRP, then the CRP contract is terminated. Transfers of ownership
110. 7 C.F.R. § 704.22(b)(1990).
111. Id. § 7 04.22(a)(1).

112. See generally

AGRICULTURAL STABILIZATION

AND CONSERVATION SERVICE,

DECISIONS OF THE DEPARTMENT OF AGRICULTURE--1989, 583-620 (K. Russo

ed., 1990)
[hereinafter DECISIONS].
113. 7 C.F.R. § 704.12(5)(1990).
114. DECISIONS, supra note 112 (containing October 30, 1989 letter from DASCO to
Ray Pruitt). See also the letter at to Michael Fitzgerald acknowledging that the farmer
alleged that the neighbor's cattle had "pushed through a fence". Id. at 607.
115. Id. at 589 (April 1989 letter to Michael Sikkink).
116. Id. at 598 (July 5, 1989 letter to Patrick Smith).
117. Id. at 583-620.
118. 7 C.F.R. § 704.21(a)(1990). Under these circumstances a farmer is not penalized
by termination and subsequent refund of all payments received. Under the 1990 Act,
discussed in Section VI of this article, the ASCS and the transferee may agree to a modified
CRP contract under circumstances which would allow the transfcror to avoid the penalties.
16 U.S.C.S. § 1433(a)(4), at H 11,092 (Law. Co-op. 1984 & Supp. 1994).
119. U.S. DEP'T AGRIC., supra note 86,1 180.
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can take place by sale of the land, death of the owner, foreclosure by a
creditor, bankruptcy, or eminent domain. Many contracts have been
terminated when the creditor, taking the land through foreclosure, bankruptcy, or a deed in lieu of foreclosure, refused to continue participation in the
CRP.'2
Generally, upon termination, the original farmer forfeits future CRP
payments, refunds any annual and cost-sharing payments received plus
interest, and pays liquidated damages to the CCC as specified in the
contract. 2 1 So, the effect of an involuntary termination due to foreclosure122 or violation of the contract terms can be expensive to the CRP
participant.
The ASCS may make exceptions to these penalties under certain
circumstances, by waiving payment of the liquidated damages or refund of
the other payments received. For instance, a portion of the payments may
be retained by the farmer if the CCC determines "that the established
conservation practices have achieved desired conservation benefits for an
acceptable period."'123 In one case the CCC refused to waive the liquidated damages because that acceptable period had not expired. "It has been
24
determined that five years is an acceptable period."'
Following early termination, the farmer then must consider how to use
the land. If he wishes to participate in the price support program or other
federal farm programs such as crop insurance or disaster relief, and the CRP
land was highly erodible land, he will have to engage in conservation
compliance.
If the farmer has converted wetlands on the former CRP land, and the
conversion was commenced prior to December 23, 1985, he may reconvert'tz and recultivate as long as the SCS does not consider the wetlands

120. DECISIONS, supra note 112, at 583-620.
121. 7 C.F.R. § 704.22(a)(2) (1990).
122. But see discussion at Section V, "Foreclosure on Land Subject to Contract" for
possible equitable relief which may be granted by the Secretary under 16 U.S.C.S. § 1433(b)
of the 1990 Farm Bill, relieving the farmer from the refund requirements.
123. 7 C.F.R. § 704.21(b)(2).
124. DECISIONS, supra note 112, at 601 (letter from DASCO to Val Simhauser, attorney
for a CRP participant (Aug. 7, 1989)).
125. The farmer will be allowed to reconvert his prior converted wetland to its previous
status because it had not been "abandoned". This is in spite of the fact that the CRP
conservation plan may have required the restoration of wetland values during the term of the
CRP contract. As stated in the March 24, 1988 memorandum by Mr. Von Garlem, "...the
wetland may have its drainage restored to its previous level after the contract has expired
until such time that it has been abandoned for 5 consecutive years" (following the end of the
contract). VonGarlem Memorandum, supra note 101.
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to have been abandoned. A converted wetland is considered abandoned if
there is no crop production for a period of five years, but participation "in
a USDA set-aside, diverted acres or similar programs (sic) shall not be
deemed to constitute abandonment."'126 Thus, participation in the CRP
should not constitute abandonment of the converted wetland, even where the
contract is terminated.
Essentially, the same analysis which applies to the restrictions on the
use of land upon expiration of the CRP contract applies to restrictions on the
use of land upon termination of CRP contracts. There are no substantial
differences between the treatment of land formerly subject to terminated
contracts and land formerly subject to expired contracts.
VI. THE 1990 FARM BILL
This Section of the article discusses the 1990 Farm Bill which made
certain changes to the statute which will affect contracts entered into prior
to 1990 and the status of the land upon the expiration of those contracts.
One of the concerns for farmers is whether the changes will limit their
options in any unforeseen manner.
The President signed the Food, Agriculture, Conservation and Trade
Act of 1990 on Wednesday, November 30, 1990.127 The final bill is the
result of agreements reached between the House and Senate in Conference
Committee.'28 The Conservation title of the bill is to be cited as the
"Conservation Program Improvements Act."'' 29 Several of the amendments
made by the Conservation Program Improvements Act affect the provisions
126. 7 C.F.R. § 12.33(b) (1990).
127. 7 U.S.C. § 3821 (1990).
128. The House passed H. R. CONF. REP. 101-916 which was the Conference
Committee agreement on October 22, 1990. S. 2830, 101st Cong., 2d Sess., 136 CONG. REC.
H11029 (1990) [hereinafter Conference Committee]. The Senate passed the same report on
October 25, 1990. 136 CONG. REC. § 16,661 (1990).
On July 31, 1990, the Senate passed its version of the 1990 Farm Bill. The Senate
version of the 1990 Farm Bill was S. 2830, the "Food, Agriculture, Conservation, and Trade
Act of 1990." S. 2830, 101st Cong., 2d Sess., 136 CONG. REC. 11,232 (1990)). Title XII,
the Conservation Section, is cited as the "Conservation Stewardship Act of 1990." S. 2830,
101st Cong., 2d Sess., 136 CONG. REC. 11,298.
On August 3, 1990 the House of Representatives passed their version of the 1990
Farm Bill, which, while similar to the Senate bill in many respects, including its name,
contained important differences. S. 2830, 101st Cong., 2d Sess., 136 CONG. REC. H6951
(1990). The House struck the text of S. 2830 and inserted the provisions of H.R. 3950, H.R.
3581, and H.R. 4077, as passed by the House. In the Conservation section, the House
version appeared to be organized more in line with the 1985 Food Security Act, requiring
less reference back to previously amended subsections as it was read.
129. S. 2830, 101st Cong., 2d Sess., 136 CONG. REC. HI 1089 (1990).
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of the 1985 Food Security Act discussed up to this point. These amendments may impact a farmer's options upon the conclusion of CRP contracts.
One notable change is that the penalties for violation of sodbuster and
swampbuster have been expanded to include ineligibility for several
additional payments, loans or benefits for which farmers may otherwise be
eligible.'"
Some of the provisions are written in general terms and give the
Secretary considerable discretion in their administration. The full impact of
the various amendments will not be clear until regulations pursuant to the
Act are promulgated by the USDA.
A. SODBUSTER AND CONSERVATION COMPLIANCE

The Act amends the statute to not only discourage production on highly
erodible land, but also to change the designation of highly erodible land for
set-aside, diverted acres, or other farm programs which are designed to
3
reduce production of an agricultural commodity.
The penalty provisions for violations of sodbuster and conservation
compliance have been amended to provide more flexibility for the Secretary
in dealing with farmers whose violations may have been inadvertent or have
had a minimal effect upon the highly erodible land. If a farmer violates the
sodbuster provisions or conservation compliance once in a five-year period,
excluding minor or technical violations, and acts in good faith and without

130. 16 U.S.C. § 3811(3). They include:

Id.

(A) a paymcnt made under section 8, section 12 or scction 16(b) of the
Soil Conservation and Domestic Allotment Act (16 U.S.C. § 590h, § 5901
or § 590p(b));
(B) a payment made under section 401 or section 402 of the Agricultural
Credit Act of 1978 (16 U.S.C. § 2201 or § 2202);
(C) a payment under any contract entered into pursuant to section 1231
(CRP contract payments);
(D) a payment under chapter 2 (Agricultural Water Quality Incentives
Program);
(E) a payment under chapter 3 (Environmental Easement Program); or
(F) a payment, loan or other assistance under section 3 or section 8 of
the Watershed Protection and Flood Prevention Act (16 U.S.C. § 1003 or
§ 1006a).

An additional penalty added for violation of each program denies payments "under
section 132 of the Disaster Assistance Act of 1989 (16 U.S.C.A. § 3821 (West Supp. 1995)),
or under any similar provision enacted subsequent to August 14, 1989". Id.
131. 16 U.S.C.A. § 3801(2)(b).
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intent to violate the provisions, the Secretary may impose graduated
penalties.' 32
These penalties are in the form of reductions in farm program benefits
of between $500 to $5,000, in lieu of declaring the farmer ineligible for
such programs. 33 The size of the reductions depends upon the seriousness
of the offense. 34 If a farmer's benefits are reduced in a crop year under
these provisions, he remains eligible for full benefits in the following year
if, prior to the following year, he actively applies the conservation plan
applicable to his land according to the schedule in the plan. 35
If the violation is technical or minor, and has a minimal effect on the
erosion control purposes of the conservation plan, or is due to circumstances
beyond the farmer's control, or is consistent with a variance granted by the
Secretary to handle a specific problem, the farmer will not be declared
ineligible. 36 If the requirements of this paragraph are met, then the event
will not be considered a violation for purposes of the five-year test discussed
37
above. 1

A tenant who violates sodbuster will now, under certain conditions, be
ineligible for program benefits only on the farm which is the basis for the
ineligibility determination. 3 In order to remain eligible for other farms,
the tenant must prove to the Secretary that he made a good-faith effort to
meet the sodbuster and conservation compliance requirements. A good-faith
effort includes "gaining the assistance of the Secretary to obtain a reasonable
conservation compliance plan for such farm" with which the landlord refuses
to comply when the lack of compliance is not part of a scheme or device to
avoid compliance. 39 Under this subsection, the Secretary is to provide an
annual report to Congress concerning the ineligibility determinations made
during the previous 12-month period. 4 '
The Act creates an exception to sodbuster for the noncommercial
production of an agricultural commodity where the production is limited to
2 acres or less.' 4 ' The Secretary must determine that the "production is
132. Id. § 3812(f)).
133. Id. § 3812(0(2).
134. Id. § 3812(0(2).

135. Id. § 3812(0(3).
136. 16 U.S.C.A. § 3812(")(4).
137. Id. § 3812(4).
138. Id. § 3812(e). The final bill amended the earlier Senate version which gave the
power to make the various determinations to the County Committee rather than the Secretary.
139. Id.
140. Id.
141. 16 U.S.C.A. § 3812(h). The regulations should clarify this provision, but
presumably it applies to production of commodities for the farmer's personal use, and the
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requirements otherwise
not intended to circumvent the conservation
42
subtitle.'i
this
under
land
to
applicable
Farmers with acreage under a CRP contract will, upon expiration of the
43
contract, be subject to the conservation plan requirements of Subtitle A.'
A farmer will have two years after expiration of the contract to comply with
a conservation plan, if the plan requires structures to be constructed.'"
The farmer may have longer than two years if the Secretary determines that
compliance is not technically or economically feasible or that the longer
145
There is no mention of restrictions if
period is otherwise appropriate.
the contract is terminated. Given that CRP contracts include land which is
farmer would not be permitted to sell any products from this land or use them for activities
such as livestock feed.
142. Id.
143. Id. § 3812(a)(4). The original Senate bill provided:
An owner or operator of land that is the subject of a contract entered into under
this chapter after the 1990 crop year shall, on the termination or expiration of such
contract, be required, with respect to the application of the requirements of subtitle
B, to limit the soil erosion of such land to not more than the soil loss tolerance
level for the land to assure that there is no net loss of soil on such land after the
expiration of the contract, except that the Secretary may specify a different erosion
rate for the land if Secretary determines that it is not feasible to limit soil erosion
on such land to such soil loss tolerance level.
S.B. 2830, 101st Cong., 2d Sess., § 1220(b), (new § 1232(d)) 136 CONG. REC. S11,300.
The impact of such language would have been to require that the conservation plan
for former CRP land subject to post-90 contracts be tougher than the conservation plan
required for conservation compliance upon expiration or termination.
The effect of the deletion of this subsection from the legislation would be to.infer
that Congress intended that the conservation compliance standards would be sufficient for
land coming out of CRP contracts, given that CRP land qualifies for such standard due to
its being cropped prior to December 23, 1985, as discussed in Section IV of this paper.
For a discussion of the effect of a deletion of a provision from legislation by the
Conference Committee, see generally Zajac v. Federal Land Bank of St. Paul, 909 F.2d 1181
(8th Cir. 1990); Harper v. Federal Land Bank of Spokane, 878 F.2d 1172 (9th Cir. 1989).
In both of these cases, the courts found that the 1987 Agricultural Credit created no implied
right of action for enforcement of the borrower's rights provisions contained in the Act.
In Harper, the court discussed the deletion in both houses of Congress of a provision
for an express private right of action in finding no implied right of action. Members of
Congress chose not to include the express right because they mistakenly believed such an
implied right of action already existed. Harper, 878 F.2d at 1175. "Because the conference
report represents the final statement of the terms agreed to by both houses, next to the statute
itself it is the most persuasive evidence of congressional intent." Id. at 1176 (quoting
Department of Health and Welfare v. Block, 784 F.2d 895, 901 (9th Cir. 1986) (quoting
Demby v. Schweiker, 671 F.2d 507, 510 (D.C. Cir. 1981))).
The Zajac court agreed, basing its decision on Harper. Zajac. at 1182-83.
144. 16 U.S.C.A. § 3812(a)(3) (West Supp. 1995).
145. Id.
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not highly erodible, such as wetland, it is difficult to predict how this new
subsection will apply to such land, if at all.
B. SWAMPBUSTER

Several changes have been made to the wetlands section of the
statute.14 These changes are the result of complaints about the current
statute from both farmers and environmentalists.
Farmers complain that the sanctions against wetland conversion are too
severe in that an inadvertent conversion on a small area of land can lead to
complete ineligibility for farm programs on the farmer's entire acreage.
They also complain that they are subject, in addition to swampbuster, to
section 404 of the Clean Water Act 147 and must now obtain permits for
what the farmers consider to be normal farming practices.
Environmentalists complain that the USDA has not been sufficiently
vigorous in its enforcement of the swampbuster provisions, noting that less
than 200 enforcement actions have led to lost benefits for farmers since the
passage of swampbuster 48 They further complain that too many wetlands
have already been converted and that no further conversions should be
allowed. Part of this argument stems from the fact that County Committees
are reluctant to render a farmer totally ineligible for the various farm
program payments, loans, and other benefits for what they consider minor
violations.
As a compromise, the penalty provisions for swampbuster have been
amended in a fashion similar to sodbuster. The amendments provide
flexibility for the Secretary in dealing with farmers whose violations are
inadvertent or have minimal effects on the wetlands. If the farmer converts
a wetland' 49 following enactment of the 1990 Farm Bill, or produces an
146. House Subcommittee Approves Weakened "Swanpibuster" Modifications for Farm

Bill, DAILY REP. FOR EXECuTiVES, May 9, 1990, at A-19 [hereinafter DAILY REPORT].

147. 33 U.S.C. §§ 1251-1376 (1988).
148. DAILY REPORT, supra note 146, at A-19.
149. The definition of a wetland has been amended to read:
The term 'wetland', except when such term is part of the term 'converted
wetland', means land that:
(A) has a predominance of hydric soils;
(B) is inundated or saturated by surface or groundwater at a frequency
and duration sufficient to support a prevalence of hydrophytic vegetation
typically adapted for life in saturated soil conditions; and
(C) under normal circumstances does support a prevalence of such
vegetation.
16 U.S.C.A. § 3801(a)(16) (West Supp. 1995). This rearranges the definition without any
real changes except for the deletion of the exception for lands in Alaska with a high potential
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agricultural commodity on a wetland converted after December 23, 1985 in
good faith and without intent to violate swampbuster, the farmer may be
entitled to graduated sanctions in lieu of a declaration of ineligibility.
The farmer must agree to restore the converted wetland to its prior
50°
As an
wetland state in order to receive the graduated sanctions.
alternative to ineligibility, the graduated sanctions are available only upon
the first violation in ten years. The graduated sanctions under swampbuster
are a reduction in program benefits of between $750 and $10,000, depending
upon the seriousness of the violation.'' Any farmer determined ineligible
in a crop year may become eligible for the following year by restoring the
converted wetland to its prior wetland state prior to the beginning of the
subsequent crop year."'
The Act also allows retroactive relief to restore benefits withheld for
violations which occurred prior to the enactment of the legislation.'
The Act would allow wetland conversion, or production on converted
wetlands if the action, "individually and in connection with all other similar
actions authorized by the Secretary in the area, will have a minimal effect
value of the wetland, including
on the functional hydrological and biological
154
wildlife."
and
waterfowl
to
value
the
The farmer may also be exempt if the converted wetland has a history
of being frequently cropped and the wetland values, acreage, and functions
5
are mitigated by the restoration of a prior converted wetland.'" A farmer

for agricultural development which have a predominance of permafrost soils.
150. Id. § 3822(h).
151. Id. § 3822(h)(2).
152. Id. § 3822(h).
153. Id. § 3822(h)(3).
154. 16 U.S.C.A. § 3822(f)(1) (West Supp. 1995).
155. Id. § 3822(f)(2). A prior converted wetland is a wetland the conversion of which
occurred or was commenced prior to December 23, 1985. The restoration must be:
(A) in accordance with a restoration plan;
(B) in advance of, or concurrent with, such action;
(C) not at the expense of the Federal Government;
(D) on not greater than a one-for-one acreage basis unless more acreage
is needed to provide equivalent functions and values that will be lost as a result of
such wetland conversion to be mitigated;
(E) on lands in the same general area of the local watershed as the
converted wetland;
(F) with respect to such restored wetland, made subject to an easement
to be recorded on public land records, and which shall remain in force for as long
as the converted wetland for which the restoration is to mitigate remains in
agricultural use or is not restored to its original wetland classification with
equivalent functions and values, and which easement prohibits making alterations

1994:733)

CONSERVATION RESERVE PROGRAM

who farms wetland converted after December 23, 1985 may also mitigate
by restoring a converted wetland upon which the conversion occurred or was
commenced prior to December 23, 1985.156 The farmer will be permitted
to appeal the imposition of a mitigation agreement requiring greater than
one-to-one acreage mitigation. 5 '
Under the 1985 Act, a farmer violated swampbuster when he produced
an agricultural commodity on a converted wetland.158 This permitted
farmers to convert wetland and then produce commodities on this land in
years in which they chose not to seek federal benefits, allowing them to
move in and out of the programs as the market prices for their crops
increased or decreased. Under the 1990 Act, the farmer will be in violation
of the Act upon conversion of the wetland. 5 9 The farmer would be
ineligible for payments, loans, or programs specified in section 1221(a)(1)
through (3) for that crop year and all subsequent years unless the wetland
restoration requirements of section 1222 are satisfied." 6
The Act protects farmers from unapproved, uncontrolled actions of a
third party which causes cropland to become a wetland by exempting such
wetland from swampbuster."6 '
The Act amends the statute by requiring the falmer to use "normal
cropping or ranching practices to produce an agricultural commodity in a
manner that is consistent for the area." Thus, farmers are allowed to farm
wetlands when farming is possible because of a natural condition such as a
drought if they can do so without destroying the natural wetland's characteristics.' 62 The Act exempts conversion of artificial lakes, ponds, or
wetlands "created by excavating or diking non-wetland to collect and retain
water for purposes such as water for livestock, fish production, irrigation
(including subsurface irrigation), a settling basin, cooling, rice production,
or flood control;" or "a wet area created by a water delivery system,
irrigation, irrigation system, or the application of water for irriga63
tion."1

Id.

to such restored wetland that lower the restored wetland's functions and values.

156. Id. § 3822(f)(3).
157. Id. § 3822(g). One may query how USDA can refer to an "agreement" which
imposes a term upon a farmer to which he objects, thereby not "agreeing" to such term.
158. 16 U.S.C.S. § 3821 (Law. Co-op. 1984 & Supp.).
159. 16 U.S.C.A. § 3821(b) (West Supp. 1995).

160. Id.

161. Id. § 3824.
162. Id. § 3822(b)(I)(D)).
163. Id. § 3822(b)(2).
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No farmer is to be declared ineligible for program loans, payments or
benefits for violating swampbuster without an on-site visit of the land by the
Secretary or his designee. 64 If a person is declared ineligible for loans by
violating swampbuster, the farmer's ineligibility shall not apply to loans
made prior to December 23, 1985.' 6s
The Act requires the Secretary to delineate wetlands on maps.166 The
Secretary shall certify the maps after providing notice to affected owners
and operators, and giving them the right to appeal the delineations. 167 In
case of an appeal, the Secretary must make an on-site inspection of the land,
prior to rendering a decision.' 68 No new appeals will be required for
delineations that have not changed on land where there has already been an
appeal and an on-site inspection prior to enactment of the Act.' 69
The Secretary must maintain a public list of completed certifications. 70 The Secretary 'shall publish regulations to provide for periodic
"No person shall be
review and update of wetland delineations.' 7'
based on a previous
action
an
taken
adversely affected because of having
72
Secretary."'
the
by
determination
The outcome of this battle will affect a farmer's ability to return
wetlands enrolled in the CRP to production. As the rules against conversion
of wetlands develop, farmers already enrolled in the CRP will find
restrictions on wetland conversion to be different at the expiration of their
contracts than they were at the time of their entry into the CRP.
C. AGRICULTURAL RESOURCES CONSERVATION PROGRAM

Subtitle C of the 1990 Act creates the Agricultural Resources
Conservation Program which consists of the Environmental Conservation
Acreage Reserve Program in Chapter One, 173 the Agricultural Water
Quality Incentives Program in Chapter Two, 7 4 and the Environmental
Easement Program in Chapter Three."7 The Environmental Conservation
Acreage Reserve Program includes the Conservation Reserve Program and
164.
165.
166.
167.
168.
169.
170.
171.
172.
173.
174.
175.

16 U.S.C.A. § 3822(c) (West Supp. 1995).
Id. § 3822(d).
Id. § 3822(a)(1).
Id. § 3822(a)(2).
Id.
16 U.S.C.A. § 3822(a)(2) (West Supp. 1995).
Id. § 3822(a)(3).
Id. § 3822(a)(4).
Id.
Id. § 3830.
16 U.S.C.A. § 3838 (West Supp. 1995).
Id. § 3839.
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the Wetlands Reserve Program. The following discussion focuses on
changes to the Conservation Reserve Program with brief discussions of the
new programs as they apply to the CRP.
The goal of the Environmental Conservation Acreage Reserve Program
is to enroll between forty and forty-five million acres of wetlands through
government contracts with owners and operators, and through the government's purchase of long-term easements. 76 This acreage goal includes
acreage under the old CRP program (since 1986) and under the new
7
program (including the Wetland Reserve Program through 1995).'
The Secretary may enroll a maximum of twenty-five percent of the
cropland in a county in the Environmental Conservation Acreage Reserve
Program and the Environmental Easement Program. 78 Not more than ten
percent of such cropland may be subject to an easement under these
programs. 79 The limitation may be exceeded where the Secretary determines that it would not adversely affect the local economy of the county,
and where farmers within a particular county are having difficulty complying with conservation plans or other environmental requirements.180 This
limitation does not apply to cropland under easements that is used for
81
shelterbelts and windbreaks.'
Existing contracts, those entered into prior to enactment of the 1990
Farm Bill, are not seriously affected. There are, however, options for
farmers with such contracts to consider.
D. CONSERVATION RESERVE PROGRAM

The Act extends the CRP through the 1995 calendar year.8 2 The Act
expands the definition of land eligible for the CRP to include land other
than highly erodible cropland such as certain marginal pasture lands,
permanent grass waterways, and lands which threaten water quality where

176. Id. § 3831(1)(d). This was amended in 1993 to 38 million acres. 16 U.S.C.A. §
3831(d) (West Supp. 1995).
177. The Senate bill contained a provision that was not included in the final bill that
once enrollment in the conservation stewardship program reached 40 million acres, the
Secretary may restrict a single farm's enrollment in the conservation reserve to 25 per cent
of the farm's cropland. S. 2830, 101st Cong., 2d Sess. § 1230(b) 136 CONG. REC. 11,298
(1990).
178. 16 U.S.C. § 3843(0.
179. Id.
180. Id.
181. Id. § 3843(f)(2). The Secretary shall not require the written consent of a member
of Congress to make a determination under this subsection. Id. § 3843(0(3).
182. ld. § 3831(a). Section 3831 has been entirely rewritten.
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enrollment in the water quality incentives program would not achieve water

quality objectives.' a
The Act further amends the eligibility section by allowing land to be
placed in CRP when that land is considered planted to an agricultural
commodity during a crop year, even if not planted, if an action of the
Secretary prevented the land from being planted to the commodity during
the crop year.'"
I
While carrying out this program, the Secretary is required to reserve
5
1995.18
and
1994
both
in
CRP
the
in
million acres for enrollment
For new contracts entered after October 1, 1990, and existing
contracts modified under section 1235A, if they are for acres to be devoted
to hardwood trees, shelterbelts, windbreaks, or wildlife corridors, the owner
or operator may specify the duration of the contract to be for a period

183. 16 U.S.C.A. § 3831(b) (West Supp. 1995). Lands eligible for the CRP now
include:
(1) highly erodible croplands that(A) if permitted to remain untreated could substantially reduce the
production capability for future generations; or
(B) can not be farmed in accordance with a plan under § 3812;
(2) marginal pasture lands converted to wetland or established as wildlife habitat
prior to the enactment of the Food, Agriculture, Conservation, and Trade Act of
1990;
(3) marginal pasture lands to be devoted to trees in or near riparian areas or for
similar water quality purposes, not exceed 10 percent of the number of acres of
land that is placed in the conservation reserve under this subchapter in each of the
1991 through 1995 calendar years;
(4) croplands that are otherwise not eligible(A) if the Secretary determines that (i) such lands contribute to the
degradation of water quality or would pose an on-site or off-site environmental
threat to water quality if permitted to remain in agricultural production, and (ii)
water quality objectives with respect to such land cannot be achieved under the
water quality incentives program established under chapter 2;
(B) if such croplands are newly-created, permanent grass sod waterways,
or are contour grass sod strips established and maintained as part of an approved
conservation plan;
(C) that will be devoted to, and made subject to an easement for the
useful life of, newly established living snow fences, permanent wildlife habitat,
windbreaks, shelterbelts, or filterstrips devoted to trees or shrubs; or
(D) if the Secretary determines that such lands pose an off-farm
environmental threat, or pose a threat of continued degradation of productivity due
to soil salinity, if permitted to remain in production.
Id.
184. Id. § 3831(c)).
185. Id. § 3831(d).
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between ten and fifteen years.' 8 6 Contracts with cropland that is already
devoted to hardwood trees may be extended up to an additional five years.8 7
When the appropriate State agency makes application for such
designation, the watershed areas of the Chesapeake Bay Region, the Great
Lakes Region, the Long Island Sound Region, and other areas of special
environmental sensitivity may be designated by the Secretary as conservation priority areas.'" These designations are to last for five years under
normal circumstances.18 9 The Secretary is to promote enrollment of lands
in these areas in the CRP in order to maximize water quality and habitat
benefits. "
The Act will give the farmer the option of establishing water cover for
wildlife enhancement in the place of vegetative cover on CRP acres. 9'
A transferee of CRP land will have the additional option of modifying
the existing CRP contract with the Secretary without 92creating an obligation
to refund all payments on the part of the transferor.
The Secretary may permit limited fall and winter grazing if it is
incidental to gleaning of crop residues from the field where the CRP 93acres
are located and there is an "applicable reduction in rental payment."'
If a farmer's land is in a county where the twenty-five percent
limitation has not been reached, and the farmer enters a new CRP contract
following enactment of the 1990 Farm Bill, the farmer would violate that
contract by producing an agricultural commodity on other highly erodible
land which has not been used for such production for other than forage
crops." 9 The effect of this clause is to prevent the sodbusting of new land
to replace the acreage placed in the CRP. Prior to this clause being added,
a farmer could sodbust new land as long as he instituted a conservation plan
which would meet "T" on the newly sodbusted land. This option would no
longer be available to the farmer placing land in the CRP.
The penalties for violating the contract under this new clause are the
same penalties as those for violating any other term of the CRP con19
tract. 5
186.
187.
188.
189.
190.
191.
irrigating
192.
193.
194.
195.

Id. § 3831(e)(1).
Id. § 3831(e)(2),
16 U.S.C.A. § 3831(f) (West Supp. 1995).
Id. § 3831(f)(3).
Id. § 3831(f)(4).
Id. § 3834(a)(4). The water cover shall not include ponds for watering livestock,
crops,'or raising fish for commercial purposes.
Id. § 3832.
Id. § 3832(7).
Id. § 3832(11). The 25% county limitation is now located at § 3843().
16 U.S.C.A. § 3832(a)(l 1)(B) (West Supp. 1995).
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The Secretary is directed, to the extent practicable, to enroll not less
than one-eighth of the land in the CRP between 1991 and 1995 for uses
devoted to trees, shrubs or other non-crop vegetation or water in order
to
provide permanent habitat for wildlife including migratory waterfowl. 196
The Secretary may permit alley-cropping 97 on CRP acres to produce
agricultural commodities on CRP land if the farmer plants rows of hardwood
trees, the agricultural commodities are produced in conjunction with and in
close proximity to the hardwood trees, and the farmer agrees to implement
appropriate conservation practices concerning such land.' 98
The Secretary may, by way of a bid system, permit farmers with CRP
contracts to reduce their annual rental payments in order to participate in
alley-cropping. '" The bid must result in at least a fifty percent reduction
in the annual payments under the contract. 2" In addition, the Secretary
must ensure that the total annual rental payments over the life of the
modified contract do not exceed the payments under the original contract.2 O' This clause would prevent farmers with less than five years in
their current contracts from receiving the maximum fifty percent available
under the modified contract.
E. FORECLOSURE ON LAND SUBJECT TO CONTRACT

Under the 1985 Act, a farmer who enters into a CRP contract agrees
to refund all payments received under the contract, including annual rental
payments and cost share payments, upon the transfer of the farmer's rights
and interest in the property when the transferee does not assume the
obligations of the CRP contract.20 2 This also applies to a farmer who
loses the land through a foreclosure action. Such a farmer would already
be facing terrible financial difficulty and a demand by ASCS for those
refunds may not only be cruel, but futile. The 1990 Act provides an
exception for farmers who face this dilemma. If the farmer loses his CRP
land to foreclosure "and the Secretary determines that forgiving such
repayments is appropriate in order to provide fair and equitable treatment,"
the farmer may not have to refund payments received under his CRP

196. Id. § 3832(c).

197.
a narrow
198.
199.
200.
201.
202.

Id. § 3832(d). Alley cropping is planting rows of trees bordered on each side by
strip of groundcover, alternated with wider strips of row crops or grain.
16 U.S.C.A. § 3832(d)(1) (West Supp. 1995).
Id. § 3832(d)(2).
Id.
Id.
16 U.S.C. § 3832(6)(B).
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contract. °3 However, critics of the USDA may argue that the Secretary
will need guidance as to the definition of "fair and equitable treatment" in
light of the USDA's approach to delinquent Farmers Home Administration
(FmHA) borrowers during the 1980's. 204 The language is limited only to
foreclosure actions and this section would not appear to give the Secretary
flexibility to waive the refund requirements in the event of a voluntary
liquidation, although the Secretary may have such authority to grant such
equitable relief under other provisions of the statute and regulations..
The exception does not apply if the farmer "resumes control" over the
land within the contract period.20 5 When the farmer resumes control, the
contract provisions which were in effect upon the date of foreclosure shall
aliply again. 2' 6 The question arises as to what happens where the farmer
regains control, presumably through redemption or a leaseback arrangement
more than a crop year after the foreclosure. The lender may have destroyed
the vegetative cover and resumed crop production while in possession of the
land. Will the initial destruction of the cover by the lender subsequent to
the foreclosure render the contract void, or will the farmer be permitted to
resume his duties and obligations under the contract, as well as resume
receiving payments?
Under this scenario, the farmer likely will be solely responsible for the
cost of re-establishing the vegetative cover. However, that cost may be
prohibitive for a farmer who has been through a foreclosure and is trying to
get back on his feet. Unless these questions are addressed by the regulations

203. Id. § 3832(e). Although not directly related to this amendment, one Senate
proposal deleted from the final Act dealing with land obtained through foreclosure or other
collection methods merits mention. Under the Senate bill the three year ownership
requirement for entry into the CRP was to be relaxed for certain land. It would no longer
have been applicable to highly erodible cropland administered on the date of enactment of
the Farm Credit Act Amendments of 1987 by Farm Credit System institutions, the Secretary
under the Consolidated Farm and Rural Development Act (which includes FmHA loans), or
a private lender. S. 2830, 101st Cong., 2d Sess., § 1235(a)(3)(A)(1990), 136 CONG. REc.
S 11,300.
This exception to the three year rule would have only applied to payments to family
farmers who purchased or leased the land described above and who entered into a contract
for the conservation reserve. Id. § 1235(a)(3)(B)( 1990). However, a farmer who could satisfy
the three year ownership rule would have had priority over a family farmer who sought the
use of this exception. Id. § 1235(a)(3)(C)(1900).
204. Coleman v. Block, 562 F. Supp. 1353 (D.N.D. 1983).
205. S. 2830, 101st Cong., 2d Sess., § 1232(f)), 136 CONG. REC. HI 1,092. The term
"resumes control" is not defined but may apply to redemption, leaseback, or repurchase. The
Secretary will need to define the term in regulations.
206. Id.
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promulgated pursuant to the 1990 Act, this clause may discourage redemption or leaseback arrangements on foreclosed land.
F. TREE PLANTING INITIATIVES

The 1990 Act takes an aggressive approach on tree planting incentives.
The Secretary is "encouraged" to use the CRP as one of the programs to
promote retention of forested lands, reforestation of previously forested
lands, and afforestation of marginal agricultural lands.20 7
Farmers will be allowed to bid on contracts for acreage to be devoted
to hardwood trees on a continuous basis rather than during announced signup periods.208 Cost sharing by the USDA on acres devoted to hardwood
tree, windbreaks, shelterbelts, or wildlife corridors will be fifty percent of
the reasonable and necessary costs, including replanting costs, where the
replanting is necessary due to factors beyond the control of the owner or
operator, for a period of not less than two years nor more than four years
after a tree is planted.2 °
If at least ten acres are devoted to hardwood trees, the farmer may
extend the planting over a three-year period, as long as at least one-third of
the trees are planted during each of the first two years. 2'0
Farmers are not entitled to cost-sharing under CRP if the farmer
receives any other Federal cost-share assistance.2 1' But a farmer is
permitted to receive cost-sharing payments from other sources so long as the
the total payments to greater than 100% of
federal payments do not bring
21 2
the total establishment costs.
The Act makes some substantial changes in the factors for the Secretary
to consider when determining acceptability of contract offers. The Secretary
is to consider the potential benefits to soil resources, water quality, wildlife
'
Different criteria may be
habitat, or other environmental benefits. 13
established for various regions and States "based upon the extent to which
water quality or wildlife habitat may be improved or erosion may be
abated. ' 214 The Secretary is no longer required to consider the productivity of the land as a factor, nor is he to give priority to farmers under
economic stress caused by such factors as tightening of agricultural credit
207.
208.
209.
210.
211.
212.
213.
214.

16 U.S.C. § 3856(a).
Id. § 3834(c)(4)).
Id. § 3834(b)(3).
Id. § 3834(b)(4).
Id. § 3834(b)(5).
16 US.C.A. § 3834(b)(2) (West Supp. 1995).
Id. § 3834(c)(3)(A).
Id. § 3834(c)(3)(B).
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or an unfavorable relationship between production costs and prices received
for agricultural commodities.2"
An issue which raised a great deal of concern during the fall of 1990
was the risk that farmers' CRP payments were to be reduced as a result of
the budget crisis. The 1990 Act cures this dilemma for the future by
exempting from sequestration any payments under any CRP contracts,
including those contracts entered into prior to 1990.216
G. EXISTING CONTRACTS

Under the 1990 Act, farmers with existing contracts on highly erodible
cropland devoted to vegetative cover may convert areas of the land to
hardwood trees, windbreaks, shelterbelts, and wildlife corridors. 2"7 If
converted to the new uses, and the original term of the contract was less
than fifteen years, the contracts may be extended to fifteen years. 21 8 If
converted to shelterbelts, windbreaks, or wildlife corridors, the farmer must
grant to the Secretary a conservation easement for the useful life of the
plantings. 2 9 The Secretary shall pay fifty percent of the cost of establishing the new conserving uses.220
If the land currently under contract is highly erodible cropland that is
also prior converted wetland, and can be successfully restored to wetland
status, the farmer may grant a permanent or long-term easement under the
new Wetland Reserve Program. 22' There must be a high probability of
success of restoration of the wetland and the other requirements of the
program must be met.222 The new Wetland Reserve Program will be
discussed below.
In a move which appears targeted at contracts with tree acres, and may
prove beneficial to those farmers with other conserving uses as well, the
Secretary may extend the protection of crop acreage bases, quotas, and
allotments on CRP land when the contracts expire, for an "appropriate"
period if the farmer agrees to continue the conserving uses as if under the
contract.
It isunclear when the Secretary is to determine the "appro-

215. 16 U.S.C. § 3834(c)(3)(A), (D) (1990).
216. Id. § 3834(g) (referring to § 252 of the Balanced Budget and Emergency Deficit
Control Act of 1985, as amended).
217. Id. § 3835A.
218. Id. § 3835A(a)(2)(A).
219. Id. § 3835A(a)(2)(B).
220. 16 U.S.C. § 3835A(a)(2)(C) (1990).
221. Id. § 3835A(b).
222. Id.
223. Id. § 3836(c). The farmer will receive no additional payments for the extended
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priate" period. For instance, in the case of hardwood trees which the farmer
may want to permit to reach full growth before harvesting and returning the
land to agricultural production, must the farmer know in advance how many
additional years that will take, or will there be some flexibility to allow the
farmer to harvest the trees when he deems it appropriate and retain his
cropping history?
The penalty for violating the above subsection is a reduction or
termination of the cropland base or allotment, in addition to any other
remedy prescribed by law.224
H. STUDY OF LAND USE POST CRP

In a move designed to answer many of the same questions raised by
this article, the 1990 Act requires that the Secretary conduct a study of the
future use of cropland subject to expiring contracts entered into prior to the
enactment of the 1990 Farm Bill. 225 Not later than December 31, 1993,
the Secretary must submit the report to the House-and Senate Committees
on Agriculture, along with recommendations, proposed legislation, and
226
projected costs of the treatments of land subject to expiring contracts.

base protection period. Haying and grazing may be permitted, except for a five month period
to be designated by the State committee between April 1 and October 31, except such
limitation may be lifted during a natural disaster.
224. Id. § 3836(d).
225. 16 U.S.C. § 3837 (1990). The study shall include consideration of:
. (1) the environmental benefits of such lands that remain out of crop
production as compared to the economic benefits that would result from returning
.such lands to production under adequate stewardship and management;
(2) the renewal of the contracts in a manner that allows for certain
sustainable economic uses of cropland in return for lower rental payments;
(3) the purchase of permanent easements permitting specified economic
uses of cropland subject to the contracts;
(4) the purchase of the cropland subject to the contracts;
(5) the preservation of crop acreage bases associated with cropland
subject to the contracts if the owner or operator continues to devote the cropland
to conserving uses;
(6) the purchase of crop acreage bases associated with cropland subject
to the contracts; and
(7) the expiration of the contracts.
Id.
226. Id. § 3837(b).The Senate bill contained a proposal for an international CRP. The
Secretary was to study and report to Congress, within one year after enactment of the Farm
Bill, the feasibility of negotiating an international agreement or treaty for a conservation
reserve. S.2830, 101st Cong., 2d Sess., § 1290 (1990), 136 CONG. REC. HI 1,310. The
report was to examine the potential for an international conservation reserve under which:
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The USDA failed to meet this deadline and the author is unaware that the
report was ever prepared.
The Act would allow the Secretary to extend the CRP contracts entered
into before the 1990 Farm Bill enactment for a period of up to ten years for
the contract periods ending between 1996 and 2000. -27 In addition, as
provided in the Environmental Easement Program, the Secretary may
purchase long-term or permanent easements at the option of the owner or
operator, on land that the Secretary determines should remain in conserving
uses as part of the study described above.228
1. WETLANDS RESERVE PROGRAM

The Act creates a new program entitled the Wetlands Reserve Program
which is designed to "assist owners of eligible lands in restoring and
protecting wetlands. ' 229 Together with the new Environmental Easement
Program and the Conservation Reserve Program, the Wetlands Reserve
Program is subject to the twenty-five percent county limitation. 30
Congress' goal is to enroll up to one million acres during the 1991 through
1995 calendar years.2 3
This new proposal provides for the government to purchase long-term
conservation easements from farmers as a means of protecting wetlands.232

Id.

1. all signatory nations would refuse to subsidize farmers who sodbust
highly erodible land;
2. all signatory nations would agree to return a certain percentage of
highly erodible cropland to its natural state and keep it out of production for q
minimum of 10 years and implement sound conservation practices on such land to
control soil erosion; 3. allow a portion of the reserve to return to production if stocks fall
below levels necessary to maintain adequate commodity and food supplies.

227. Id. § 3837(c)(1).
228. Id. § 3837(c)(2). The Senate Bill gave the Secretary the option of removing from
the program the least highly erodible land in the CRP through a bid-back program if the bidback "results in an equal or greater total level of erosion reduction at a cost to the Federal
Government that is equal to or less than the cost to the Federal Government of maintaining
such land in the reserve". (S.2830, 101st Cong., 2d Sess., § 1217 (amended § 1234(c)), 136
CONG. REC. SI 1,299 (1990)). No other guidance was given as to how the bid-back program
was to be administered.
229. Id. § 3837.
230. 16 U.S.C. § 3843(f)(1) (1990).
231. Id. § 3837(b)). The Secretary is limited to a maximum enrollment of 200,000
acres in 1991, 400,000 acres by 1992, 600.000 acres by 1993, 800.000 acres by 1994, and
1,000,000 acres by 1995. Id.
232. Id. § 3837A.
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This may be the best approach to conserving wetlands because it achieves
the objective of protecting the wetlands from conversion while encouraging
farmers to participate by paying them either a lump-sum payment for a
permanent easement, or annual payments for a specified term for their longterm agreement not to cultivate their land. The major benefit to the farmers
is the knowledge in advance of the restrictions imposed upon their wetlands
and the duration of the restrictions.
J. ELIGIBLE LAND

The Secretary, in consultation with the Secretary of the Interior, shall
233
determine eligibility of land to be included in the Wetland Reserve.
Eligible land shall include farmed wetlands, and converted wetlands, where
the conversion was commenced prior to December 23, 1985, "together with
adjacent lands that are functionally dependent on such wetlands."23 4 The
Secretary must determine that the wetland value and the likelihood of
successful restoration, and the resultant wetland values, taking into
the cost of restoration meriting inclusion of the wetland in the
consideration
235
reserve.
Other wetland of the farmer that would otherwise be ineligible, may be
included if the Secretary determines that its inclusion in the easement
described below would significantly add to the functional value of the
easement.236 In considering offers of participation, the Secretary may
consider the productivity of the land and the environmental threats if the
land remains in farming.2 37
Farmed wetland and adjoining lands enrolled in the CRP which have
the highest wetland functions and values, and which are likely to return to
production after they leave the CRP are also eligible for the wetland
reserve. 238 However, timber stands or pasture land established to trees
under the CRP are not eligible for the wetland reserve. 239 The Secretary
may terminate or modify a CRP contract for the transfer of land into the
wetland reserve.240

233. Id. § 3837(c).
234. Id. § 3837(c)(1).
235. 16 U.S.C. § 3837(c)(2) (1990).
236. Id. § 3837(d)(2).
237. Id. § 3837C(c).
238. Id. § 3837(d)(I). Section 3837(d)(3) includes "riparian areas that link wetlands
that are protected by casements or some other device or circumstance that achieves the same
purpose as an easement" as eligible land. Id. § 3837(d)(3).
239. Id. § 3837(e).
240. 16 U.S.C. § 3837(f) (1990).
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K. EASEMENTS

Instead of being taken out of production for a ten to fifteen year period,
as is done under the CRP, land in the Wetland Reserve Program will be
subject to easements purchased by the Secretary. 24 1 The easements shall
provide for the restoration and protection of the functional values of the
wetland pursuant to a wetland easement conservation plan developed by the
SCS, and the Fish and Wildlife Service.The plan would permit repairs, improvements, and inspections of
existing public drainage systems on the land as long as the wetland is
restored to the condition required by the terms of the easement. 243 The
landowner will control public access to the easement areas and identify
access routes for restoration activities as well as management and easement
monitoring. 244
The plan will prohibit, unless specifically permitted, the alteration of
wildlife habitat and other natural features of the land, or chemical spraying
or mowing (unless necessary to comply with Federal or State noxious weed
control laws or~emergency pest treatment programs). 245 The plan will also
prohibit activities on the participating landowner's or successor's adjacent
land that is functionally related to the reserve land, that would alter, degrade,
or otherwise diminish the functional value of the land in the reserve.246
The plan may permit "compatible economic uses" such as hunting and
fishing, managed timber harvest, or periodic haying and grazing if consistent
with the long-term protection and enhancement of the wetland resourc24 7
es.
-

241. Id. § 3837(g). Section 3837(a) provides in part that the casement. once agreed
upon by the Secretary and the farmcr, will be reflected by "an appropriate deed restriction
in accordance with applicable State law" which is to be recorded. The owner of the land
must "provide a written statement of consent to such easement signed by those holding a
security interest in the land". id. § 3837(a)(4).
242. Id. § 3837A(b), (c).
243. Id. § 3837A(b)(1)(A).
244. Id. § 3837A(b)(I)(B).
245. 16 U.S.C. § 3837A(b)(2) 1990). The original Senate version specifically prohibited
agricultural crop production or timber harvesting, and livestock grazing.
246. Id. § 3837A(b)(2)(C). The original Senate bill would have prohibited such
activities on adjacent land regardless of ownership. The author of this article contacted the
Conference Committee to inquire whether Congress intended that a neighbor's use of his land
would affect a wetland reserve participant's eligibility thrugh no fault of the participant, and
whether the enrollment of land in the wetland reserve would affect the use of a neighbor's
land. Letter from the author to Tom Hebert, Senate Committee on Agriculture, Nutrition,
and Forestry, at 7 (Sept. 18, 1990) (on file with the author).
247. 16 U.S.C. § 3837A(d) (1990).
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The easement shall be in recordable form, and for a duration of either
30 years, permanently, or for the maximum duration allowed under State
law.2 48 The Secretary is to give priority to permanent easements and those
enhance and protect habitat for migratory birds and other
which would
49
wildlife.
L. PAYMENT

Compensation for the easements, as determined by bids, shall not
exceed the fair market value of the land less the fair market value of the
land as encumbered by the easement. 250 Landowners will receive between
five and twenty annual payments of either equal or unequal amounts, unless
there is a permanent easement, in which case, a single lump-sum payment
5
may be permitted, as agreed to by the landowner and the Secretary.
The Secretary will share with the landowner the costs of establishing
the conservation measures and practices necessary to protect the wetland
functions and Values, as the Secretary determines is appropriate and in the
public interest.252 In the case of temporary easements, the Secretary will
pay no less than 50% of the costs and no more than 75%.253 For permanent easements, the Secretary will pay no less than 75% of the costs and no
more than 100%.254
In order to participate in the wetland reserve, the farmer will be
required to agree to the permanent retirement of any existing cropland base
255 If the farmer
and allotment history for the land subject to the easement.
violates the terms of the easement or the agreement creating the easement,
the easement shall remain in force and the farmer may be required to refund
any or all payments that were made to him plus interest. 6
The remaining sections relating to payments are similar to those in the
257
Payments under the wetland reserve are exempt from automatic
CRP.
sequestration. 258 The ownership limitation for wetland reserve land is
similar to that for CRP except that there is a twelve-month ownership
248. Id. § 3837A(e).
249. Id. § 3837C(d).
250. Id. § 3837A(f).
251. Id.
252. 16 U.S.C. § 3837C(a), (b) (1990).
253. Id.
254. Id.
255. Id. § 3837B.
256. Id. § 3837A(g).
257. 16 U.S.C. § 3837D (1990).
258. Id. § 3837D(d) (referring to § 252 of the Balanced Budget and Emergency Deficit
Control Act of 1985, as amended).
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requirement for eligibility instead of a three-year ownership rule as in
CRP.259

Regulations to carry out the program shall be issued not later than 180
days following enactment of this chapter.26
M. AGRICULTURAL WATER QUALITY INCENTIVES PROGRAM

The Act also creates the Agricultural Water QualityIncentives Program,
which is not directly related to the issues raised in this article.26' Generally speaking, farmers enter into three to five year agreements under which
the farmer may receive up to $3500 per year. 262 The purpose is to
"protect water quality by mitigating or reducing the release of agricultural
pollutants, including nutrients, pesticides, animal waste, sediment, salts,
biological contaminants, and other materials, into the environment" by
modifying agricultural production systems and practices.263 This program
is indirectly related to this article in that it may be used to complement
conservation plans under sodbuster and conservation compliance. M
However, as of the writing of this article, the USDA has refused to
implement this program, alleging that the 1990 Farm Bill does not allow any
new programs.
N. ENVIRONMENTAL EASEMENT PROGRAM

The Environmental Easement Program is very similar to the Wetland
Reserve Program except that it focuses on obtaining easements on land
already enrolled in the CRP. 265 The easements are to be permanent or the

259. Id. § 3837E(a). The Secretary has considerable flexibility in modifying or
terminating easements or agreements where the owner agrccs to the changcs. As with CRP,
the Secretary must notify Congress before terminating all easements under this program. Id.
§ 1237E(b).
260. Id. § 3837F(b).
261. Id. § 3838.
262. 16 U.S.C. § 3838B(2), (6)(C)(i) (1990). There is no provision for exemption from
automatic sequestration for payments due under this program.
263. Id. § 3838A.
264. Id. § 3838B(b)(4), D(b)(2)(B). As a sidelight, the Secretary is to provide technical
assistance under this program which is to include "information regarding relevant State and
Federal environmental laws that may impact upon the producer." Id. § 3838D(b)(2)(D)).
265. Id. § 3839. Under the Senate bill, the Secretary may have required a minimum
of 30-year conservation easements or permanent conservation easements in exchange for
entry into the CRP. S. 2830, 101st Cong., 2d Sess. § 1232A, 136 CONG. REC. HI 1,299. The

Secretary was to encourage permanent easements on land which placed into the CRP to
ameliorate or prevent an on-farm or off-farm threat to water quality. The creation of the
Environmental Easement Program under the final Act allows continuation of the CRP while
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266 The easements are to be on
maximum duration allowed by State law.
land in the CRP, other than land likely to remain out of production and that
2 67 Ineligible land includes
does not pose an off-farm environmental threat.
established under CRP, or pasture land established
land with timber stands
268
CRP.
to trees under
The owner will implement a natural resource conservation management
plan approved by the Secretary in consultation with the Secretary of the
Interior.2 69 A distinguishing feature of the plan is that the farmer may
specify the location of timber harvesting to take place on the land subject
to the easement. 270 Harvesting and commercial sales of Christmas trees
271
and nuts are prohibited on the land.
There is a maximum amount the farmer may receive for the easement
which is the lesser of $250,000 or the difference in the value of the land
72 Payments under this program are also
with and without an easement.,
2 73
The Secretary shall permit wildlife activiexempt from sequestration.
ties,74 such as hunting and fishing, on the land, if permitted by the landown2
er.

0. WEED AND PEST CONTROL

The Secretary, in consultation with the State experiment stations, the
Administrator of the Extension Service, the Chief of the SCS, and State pest
and weed control boards, are to make available to farmers with CRP
contracts, weed and pest control technical information and materials to
275
The Secretary may
address weed and pest control on CRP acres.

offering the option of the easements as contemplated by the Senate.
266. Id. § 3839(a).
267. 16 U.S.C. § 3839(b)(I) (1990). Other eligible land includes cropland that:
(A) contains riparian corridors;
(B) is an area of critical habitat for wildlife, especially threatened or
endangered species; or
(C) contains other environmentally sensitive areas, as determined by the
Secretary, that would prevent a producer from complying with other Federal, State,
or local environmental goals if commodities were to be produced on such land.
Id.
268. Id. § 3839(b)(2).
269. Id. § 3839A(a)(I).
270. Id. § 3839A(a)(2)(D).
271. Id.
272. 16 U.S.C. § 3839B (1990). The payments are to be made over a 10 year period.
273. Id. § 3839C(g).
274. Id. § 3839B(4).
275. Id. § J847(a)).
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consider the pest control measures to be conservation measures or practices
which are eligible for cost sharing if applied on CRP acres most likely to
incur crop pest infestation which would adversely affect surrounding
commercial land. 76
VII. RESTRICTIONS ON THE FUTURE USE OF LAND ENROLLED IN THE
CONSERVATION RESERVE PROGRAM

The central question addressed by this comment has been whether land
coming out of the CRP can, without adverse legal or financial consequences
to the owner or operator, be put into full-scale agricultural production. If
there are regulatory restraints, what are they, and do they reflect sound
policy?
As discussed in Sections IV and V, enrollment in CRP will not
generally put a farmer in a position worse than prior to enrollment. With
regard to highly erodible land, such land would qualify for conservation
compliance by virtue of its prior cropping history which is required for entry
into CRP. Therefore, the land will be subject to the same test upon

276. Id. § 3847(b). The Senate bill had a much tougher weed and pest control section
which was substantially weakened in the Act. S. 2830, 101st Cong., 2d Sess., § 1246, 136
CONG. REC. S 11,303.
Farmers with new CRP contracts would have had to follow the advice in the
technical guides or, after review by the ASCS, face a reduction in their annual payments for
all their acreage in the CRP if they failed to control the weeds on CRP land. IM. § 1246(b),
S 11303. No similar restriction would have applied to land already enrolled in the CRP.
Farmers with existing contracts would have been subject to recluirements to control
pests on their CRP land. The Secretary would have had 180 days following enactment of
the 1990 Farm Bill to identify land already enrolled in the CRP which is likely to have crop
pest infestation problems which adversely impacts surrounding farm land. Id. § 1246(c)(1).
Once this land was identified, the Secretary could have contacted each affected farmer for
renegotiation of his or her contract. Id. § 1246(c)(2)(A). The choices for the farmer would
have been the following:
1. Continue the contract unaltered with the farmer accepting responsibility
for controlling the pests; or
2. Terminate the contract with no further annual payments with a,penalty
of up to 100% of the cost share payments by the Secretary.
The Secretary would have established the procedures to control the pest
infestation and given the farmer up to three months to accept or reject responsibility for those procedures. id. § 1246(c)(2)(B). If a farmer accepted the responsibility for controlling the pests and continued the contract, he would have been entitled
to increased annual payments which the Secretary determined to be fair and
equitable.
Id. § 1246(c)(3).
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expiration or termination of the CRP contract as if never enrolled in the
CRP.
Granted, there will be cases on the most seriously erodible land where
the conservation compliance requirements will not be cost effective for a
return to full scale production. But in those cases, a farmer who entered
CRP with such land and continued production on his remaining land may
be in a better position at the end of the ten-year contract than if he had
refused to enter CRP and was subsequently declared ineligible for the
various farm program benefits because he farmed his most fragile land.
For prior converted wetland, the answer is not quite as clear. Although
such land comprises fewer acres in the CRP, the consequences for error are
much more severe than for highly erodible land. Even if highly erodible
land coming out of the CRP is subject to the tougher standards of sodbuster,
it would still be possible to devise a conservation plan to resume farming.
But with prior converted wetland, if it is considered abandoned by its entry
into CRP and reverts to wetland status, no conservation plan will be
available to allow the farmer to resume production as before CRP.
Prior converted wetland which enters CRP because it also qualifies as
highly erodible is at the least risk because it would not be considered
abandoned solely by its entry into CRP. Unless the farmer expressly
abandons such land, there should be no additional restrictions on the
expiration or termination of the CRP contract, other than the conservation
compliance requirements due to its dual status as highly erodible cropland.
Prior converted wetland which enters CRP as wetland is at the greatest
risk of additional restrictions upon expiration or termination of the CRP
contract. Both ASCS employees and farmers entering such land in the CRP
may not be aware that it may not be technically eligible for entry unless
abandoned. This is due in large part to the USDA's failure to address this
question in its regulations. If such land must be abandoned in order to be
eligible for CRP, the regulations should clearly set forth this requirement.
In addition, the CRP handbook should contain a standard form for the
farmer to sign declaring his intention to abandon the prior converted
wetland. The form should also express an understanding that the land will
revert to wetland status and be subject to swampbuster upon expiration or
termination of the CRP contract.
For prior converted wetland already erroneously enrolled, the USDA
may allow termination of the contract without penalty under the current
handbook guidelines. 7 Consideration should be given to amending the
regulations to allow a farmer with such land the additional option of

277. U.S.

DEP'T AGRIC., supra

note 86, $ 105.5(A).
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expressly abandoning the prior converted wetland. This would avoid
misunderstandings and possible litigation over the status of the wetland at
the end of the contract.
One further consideration for farmers with wetlands, whether they are
prior converted or not, is that the USDA is not the only agency which may
attempt to regulate the use of such wetlands. The Clean Water Act gives
the Army Corps of Engineers jurisdiction over the navigable waters of the
United States. 278 As some farmers have already learned, the Environmental Protection Agency and the Fish and Wildlife Service also assert
jurisdiction over wetlands. 279 As promised, this article has been limited
to possible restrictions by the sodbuster and swampbuster restrictions. But
farmers with wetlands should be aware that compliance with the USDA
regulations alone may not prevent other agencies from asserting restrictions
on the use of the farmer's wetlands.
The 1990 Farm Bill provides farmers in the CRP with options to
consider. A farmer may choose to enroll qualifying acres in the Environmental Easement Program or the Wetland Reserve Program. Both of these
programs remove the fragile lands from production for much longer terms,
or perhaps indefinitely in the case of permanent easements, than the CRP.
The farmer also may convert qualifying CRP acres to tree production while
extending the term of the CRP contract and preserving the farm's crop
bases, quotas, and allotment beyond the term of the CRP contract.
As farmers become aware of the costs and restrictions involved in CRP
participation, they will be in a better position to make informed decisions
about enrollment. For instance, farmers who consider enrollment of highly
erodible land in the CRP after January 1, 1990, should already have agreed
with ASCS and SCS about the measures necessary for conservation
compliance purposes. They should not be taken by surprise upon expiration
of their CRP contracts by the measures and associated costs necessary to
return their land to cultivation. This assumes that the conservation plan
required to return land to production ten years from now, will essentially be
the same plan required to put the land back into production today. Such an
assumption calls for a great deal of faith in the consistency of Congress'
approach to conservation, and in the USDA's administration of conservation
programs. Given the ever-changing approaches in the related area of the
protection of wetlands, farmers and their attorneys are cautioned to remain
aware of potential changes in the requirements for conservation plans.

278. 33 U.S.C. § I (1988).

279. Miller, Swamped by Swanipbuster:
1990, at 24.

PROGRESSIVE FARMER, Nov.,

You SaY MY Soybean Field is a What?,
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The same may not be said for farmers who enrolled their land in the
CRP prior to January 1, 1990. They may not have been fully aware of the
ramifications of enrollment in CRP on the future use of their land when they
enrolled in the CRP. At this point, the best advice for such a farmer would
be to consult with ASCS and SCS as to what will be expected at expiration
of their contracts by preparation of a conservation plan for post-CRP. This
80
may already have been done for some farmers.
One commentator has suggested a number of options for states with
28
land in the CRP to take to promote conservation. 1 Among these are
plans to extend the benefits of the program by:
1) Public acquisition of CRP land from farmers using the payments
from the USDA to finance the purchases. This could be used where states
seek open space for wildlife habitat, land adjacent to state parks or forests,
or land in watersheds of major lakes or flood control systems;
2) Establishment of supplemental conservation reserve programs which
would allow farmers to leave their CRP land in less intensive uses in
exchange for payments from the state rather than the federal government.
This option may be used if the federal government chooses not to extend the
CRP at the end of the contracts; and
3) Encouragement of farmers to adopt land uses which limit the return
of CRP land to row-crop production, such as tree planting, haying and
grazing.
A legislative solution for Congress, which would encourage participation by farmers, would be to require the ASCS to agree with a farmer, prior
to his enrollment in CRP, to a conservation plan to be implemented at the
end of the CRP contract. Such a plan should clearly set forth those
measures a farmer will be required to take in order to return to crop
production if that is possible and desired by the farmer. If the land is not
suitable for crop production then the plan should set forth those uses
available to the farmer. This would be consistent with the 1985 Conference
Committee's suggestion that all farmers should be fully informed prior to
enrollment.2 82
280. A recent survey indicated that 72% of those farmers polled had already obtained
a conservation compliance plan and 11.35% were in the process of developing a plan. Two
percent had not given thought to the plan while 5.2 % were thinking about it. Only 1.2%
were planning not to obtain a plan while 5.8% said they don't need a plan although the
survey was only of farmers with highly erodible land. IMPLEMENTING THE CONSERVATION

TITLE OF THE FOOD SECURITY ACT, A FIELD-ORIENTED ASSESSMENT BY THE SOIL AND

WATER CONSERVATION SOCIETY:

RESULTS OF A PRODUCER SURVEY (1989).

was completed prior to the deadline for a conservation compliance plan.
281. See generallv Hamilton. supra note 67.
282. See generally Conference Committee, supra note 128.

This survey
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The viability of the conservation compliance requirements, and the
sodbuster and swampbuster restrictions depend upon the existence of a farm
program which is attractive to farmers. If a farmer sees no financial benefit
to participating in the farm program, either due to high market prices or
changes in the farm program because of budget pressures, then the threat of
ineligibility for farm programs is no threat at all. Farmers would then be
free to farm their fragile land as they please, without any requirement that
they employ conservation techniques.
If the price support system as it currently exists is eliminated within ten
years, as has been the stated goal of the U.S. negotiators at the Uruguay
Round of General Agreements on Tariffs and Trade (GATT), and is replaced
by a system of decoupled payments, or not replaced at all, then Congress
will have to consider how it will accomplish the conservation goals it has
embraced in the Food Security Act of 1985 and reinforced in the Food,
Agriculture, Conservation and Trade Act of 1990. For example, if a
decoupled payment system is used, the largest farmers may find it more
profitable to farm without accepting the benefits of the decoupled payment
along with the restrictions of sodbuster and swampbuster. s3
For land that may be leaving the CRP, if the farmer finds it more
profitable to ignore the conservation compliance requirements and recultivate
his former CRP ground without participating in the farm program in place
at that time, Congress will have to choose between several other methods
of protecting fragile lands. It may encourage continued conservation
practices by extension of the CRP or purchase of permanent conservation
easements. In the alternative, it may threaten action against farmers who do
not practice conservation methods, or set up fines similar to those currently
used in the Clean Water Act.
The CRP may be even more attractive to farmers in the absence of a
commodity price-support program. If farmers are left to the risks of the
market in the absence of a price-support program, the CRP may be viewed
as one method of providing stable income on at least a portion of a farmer's
land.

283. Admittedly this may be true today for farmers who approach the payment
limitations for farm program benefits, and some farmers do choose not to participate
in farm
programs. The difference may be that the American taxpayer will not tolerate decoupled
payments as large as the current payments to farmers under the price support system
because
of the connection of the current program to supply control. Decoupled payments would
be
viewed more as welfare for farmers and may not last a long period of time considering
the
federal budget pressures. Some supporters of decoupled payments may view them
only as
a transition step to ease the "marginal farmers" out, anyway.
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Another question which may arise is whether a CRP would violate the
for
GATT agreement, if it is viewed as primarily a means of income support
therefore,
would,
farmers or as a production control mechanism. Congress
goal
have to be cautious in establishing the program by making the primary
Congress
of the program the conservation-related goals of today's program.
of the
productivity
may have taken the first step in this process by removing
land as a factor for accepting CRP bids.
CONCLUSION

In the final analysis, the Conservation Reserve Program is a well-intennatural
tioned, positive program in that it seeks to protect our most valuable
the
however,
If,
resources by offering farmers an incentive to participate.
contracts
USDA seeks to restrict the use of farmers' land at the end of the
to the
beyond 'what farmers could reasonably expect, then the answer
negative.
be
must
policy
sound
question of whether the restraints reflect
If the analysis contained in this article is consistent with how the
USDA will apply sodbuster, conservation compliance and swampbuster upon
of
the expiration or termination of the contracts, then the voluntary nature
to
encouraged
be
will
the program has not been compromised. Farmers
the
in
enroll if the benefits and attendant responsibilities of participating
open
CRP and the new conservation programs are clearly defined. An
future
attitude by the USDA in responding to farmers' inquiries regarding
and
farmers
between
trust
restrictions on their land will promote respect and
parties
the
the USDA. This should result in greater cooperation between
and aid in the success of the conservation programs.

